











im HIS treatise, containing an istroduction by the Hon. Henry Wade 
Rogers, Judge of the United States ‘Circuit Court of Appeals, for the 
- Second Circuit, formerly President of Northwestern University and 
Dean of the Schools of Law of Yale and Michigan Universities, and written 
by an author whose reputation as. a federal, practitioner is second to none, 
will, we believe, be eagerly received by the legal profession. me 
The extension of federal power in recent years to matters heretofore 
wholly within the control of the States, and the passage of so many new 
acts virtually embracing all forms of human endeavor and industry in addi- 
tion to the many thousands of federal offences heretofore existing, carrying 
with them, as they do, heavy fines and penalties, furnish at this time great 
reason for a book on Federal Criminal Procedure, wherein the liabilities, 
rights, privileges and immunities of a person accused of crime in the courts 
of the United States, and the relative jurisdictions of the Federal and State 
courts in criminal cases are clearly defined and set forth. © 
According to a report of the Department. of Justice, ‘the number of 
criminal cases commenced in the Federal Courts in the year 1919 was 47,443. 
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CURRENT LAND LAW REFORM IN ENGLAND 


I the spirits of Coke and Fearne and Preston are wandering 
about the British Isles in these times, one can imagine that 
they are not altogether happy about the direction in which recent 
proposals for land law reform seem to be pointing. It would be 
baneful enough to the expounders of the “‘lean and wasteful learn- 
ing” of our system of land law if these proposals formed part of a 
general program of land reform, undertaken by a Cobden crusading 
for free trade in land as in corn,' or by a socialist or labor party 
seeking to establish some end of social justice;? but to find them 
originating with experienced conveyancers and fathered by lord 
chancellors in such a way as to indicate complete freedom from 
influences outside the profession — then they are little short of 
scandalous, and the “authorities’’ have indeed reason to feel 
discomfited. 

One hardly dares to imagine the reception which an American 
bar association might accord to a proposal that in the future all 





1 In his last speech at Rochdale, 23 November, 1864, Richard Cobden said: “If I 
were five and twenty or thirty . . . I would take Adam Smith in hand, and I would 
have a League for free trade in Land just as we have a League for free trade in Corn.” 
2 CoBDEN, SPEECHES, p. 367. Cf. JosepH Kay, FREE TRADE IN LAND, 6 ed. (1881). 

2 The agitation for reform of the land law in England seems to have been at its 
height in the seventies, when the Land Tenure Reform Association and the Land and 
Labor League were active. Hopnouse, Deap Hann, p. 163. But it seems to have 
subsided since, and it is in no way connected with the proposed changes in land law 
under discussion. Nor do these changes proceed in any way from the campaign of the 
nationalizers, like the Land Nationalisation Society and the Land Restoration League, 
described in SHaw LEFEVRE, AGRARIAN TENURES (1893), PP. 300, 305. 
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freeholds should be treated as leaseholds. And if such a proposal 
were coupled with a serious suggestion that the statute of uses 
should be repealed and many legal interests left to find protection 
in equity, it might be thought to smack of attacking the Con- 
stitution. Yet these proposals form the backbone of a scheme 
for reforming English land law, which was carefully elaborated by 
experts under the egis of a special government committee, to 
which Lord Birkenhead gave the stamp of government approval, 
and which was favorably considered by a joint committee of the 
two Houses of Parliament after it had passed a second reading in 
the House of Lords.*’ And when the Lord Chancellor adjourned 
the discussion of these features of the Law of Property Bill which 
is pending in the House of Lords, such professional leaders as Lord 
Haldane and Lord Buckmaster could not refrain from expressing 
their regret. 

America is not so remote from legislative currents in England 
that such a revolution might not leap across the Atlantic, and we 
may very properly seek to understand its meaning and its purpose. 
The original acceptance of English land law in America was not 
effected without important reservations. We were saved from 
copyholds and manors, and in most states entails got little foot- 
hold.’ Whether the English conception of tenure did or did not find 





’ Cf. Gillilan v. Gillilan, 278 Mo. 99, 112 (1919), where Chief Justice Bond, in 
speaking of the statutory substitute for estates tail, said that “the doctrine of primo- 
geniture is radically opposed to the spirit, if not the letter of both” the federal con- 
stitution and the state laws, and “the idea that any such preference in the descent of 
real property could co-exist in the laws of any of the states, with the axioms of the 
Federal Constitution guaranteeing equal protection of the laws to all persons and a 
republican form of government for each state, or with the social and political life 
modeled on these fundamental principles, is an unthinkable absurdity.” Yet Massa- 
chusetts still has primogeniture as to estates tail. Wight v. Thayer, 1 Gray (Mass.), 
284 (1854). 

4 On 3 March, 1920. 39 PARLIAMENTARY DEBATES, 280. The report of the Joint 
Select Committee was printed as a White Paper (No. 106) on 30 June, 1920. 

5 On 26 July, 1920. 41 Part. DEBATES, 490. Part I of the Bill, which includes 
the proposals for assimilation, was held over, but apparently not abandoned. 

6 Cf. the Massachusetts law of 1641, providing “That all our Lands and Heritages 
shall be free from all Fines and Licenses, upon Alienations, and from all Hariots, 
Wardships, Liveries, Primerseizins, year, day and waste, Escheats and forfeitures upon 
the Death of Parents or Ancestors, natural, unnatural, casual or judicial and that for 
ever.”” Mass. Cotontat Laws (1887 reprint), p. 88. 

7 Professor Jameson has attributed their unpopularity in the early years of the 
republic to the social revolution which accompanied the secession of the colonies. Bos- 
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its way into American law,® we have acted as if it had; the law of 
estates was swallowed whole, and if one would speak with conven- 
tional accuracy he must perhaps still say that while chattels are 
owned absolutely, land in many states can only be held. The fact that 
such language is out of keeping with current thought, even among 
lawyers and judges themselves, may mean that the profession has 
legislated tenure out of existence by neglecting it. Seisin is still 
a reality in modern law, though its foundations have long since 
become obsolete. Under the sweeping rule that the English 
common law was accepted in America only to the extent of its 
applicability to American conditions, many innovations have been 
established. But there has been little systematic effort to appraise 
American conditions, or to measure the extent to which the Eng- 
lish land law would serve them, and perhaps some of our law had 
already outlived its usefulness in England when we imported it to 
America.’° Little of our law of real property antedates the Revo- 





ton Transcript, 12 Nov., 1920. In the early part of the nineteenth century, there 
was a general feeling that entails were inconsistent with American democracy, as 
evidenced in the provision in the Missouri statute adopting the common law, that 
“the doctrine of entails shall never be allowed.” Act of 19 January, 1816. 1 Mo. 
Terr. Laws, p. 436. The New York Revision Commissioners in their REPoRT of 1828, 
p. 61, urged that “it should never be forgotten, that it is the partibility, the frequent 
division, and unchecked alienation of property, that are essential to the health and 
vigor of our republican institutions.” 

8 Gray, PERPETUITIES, 3 ed., § 23; Hudson, “Land Tenure in Missouri,” 8 Law 
Series, Missour! BULLETIN, 4. Tenure in New York was made “allodial and not 
feudal” by the Act of 20 February, 1787. On tenure in other British settlements, see 
Atty. Gen. v. Brown, 2 S. C. (New South Wales) 30, 35. 39 (1847); Veale v. Brown, 
1 John. N. Z. C. A. 152, 157 (1868); In re Stone’s Estate, 1 WESTERN WEEKLY, 563 
(Saskatchewan) (1920). The 1920 Bill does not propose to abolish tenure in England 
altogether; copyhold tenure would disappear under it, but the assimilation of free- 
holds to leaseholds would not affect the conception that all land in England is held 
and not owned. 

9 “The old Anglo Saxon theory, or rather fact, of seizin . . . is none the less a 
living part of the real estate law of to-day because in the daily practice of conveyancers 
it has become so obscured by the intricacies and ramifications of our record titles, that 
as Sir Frederick Pollock says, ‘It is possible for even learned persons to treat it as 
obsolete.’” Davis, J., in MAssacHusETts Lanp Court DECISIONS, p. 7 (1899). Cf. 
Early v. Early, 134 N. C. 258, 265, 46 S. E. 503 (1904); WILLIAMS, SEISIN OF THE 
FREEHOLD, (1878). 

10 Our failure to modernize some of the rules borrowed from England did not escape 
attention in England. Thus Lord St. Leonards, then Edward Sugden, writing to 
James Humphreys in 1826, said (p. 76): “It is a singular circumstance, that whilst 
we complain of our law of property, and are so anxious for new laws, the infant state 
of America is daily adopting ours, with scarcely any variation, and particularly those 
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lution. In most jurisdictions it has grown up since the beginning 
of the nineteenth century, and as we excluded the recent English 
statutes in adopting the common law we have lost the benefit of 
many statutory improvements then already made in England. 
As the legislation of the reform period in England began to free 
the English law of its anachronisms, we were taking over the com- 
mon law in unadulterated form. It is not strange that some of its 
historical rules still survive with us after they have been all but 
forgotten in England." The result in America has been tolerable 
only because the needs of a new and busy land market have given 
us informalities in conveyancing, and the settlement of the West 
our system of land registry. 

Nor has the advantage of our fresh start been capitalized for 
legislative improvement in our land law after its adoption. The 
outstanding if not the only thoroughgoing attempt made in Amer- 
ica to overhaul the imported law of real property is that of the 
New York Revision Commissioners in 1828.” Their report shows 
that they had carefully studied the latest currents in land law 
reform in England.” If one may regret that their work was not 
revised a decade later, after the reports of the English Real Prop- 
erty Commissioners and the dozen or more English statutes based 
upon their recommendations, he must nevertheless be grateful for 
the intelligence with which they sought to render the New York 
law ‘‘more plain and easy to be understood.” When the New 





portions of the operation of which we appear to complain most loudly.” SucpEn, 
LETTERS TO JAMES HuMPHREYS, p. 76 (1827). 

11 For instance, although the ENGLIsH REAL Property Act of 1845 made impossible 
the failure of a contingent remainder because of the termination of the particular 
estate by forfeiture, surrender, or merger, this pitfall must still be guarded against in 
Illinois and some other American jurisdictions. Gray v. Shinn, 293 Ill. 573, 127 N. E. 
755 (1920); Randolph »v. Wilkinson, 128 N. E. (Ill.) 525 (1920). See Kates, EstTaTEs, 
§ 106. 

2 The second part of the report of the Commissioners appointed in 1825, dealing 
with “the acquisition, the enjoyment, and the transmission of real and personal prop- 
erty, and concerning the domestic relations,” was issued in several instalments in 1827 
and 1828. See also the REPORT OF THE COMMISSIONERS OF STATUTORY REVISION 
OF 1896, p. 481; and the REPorT oF THE Boarp oF STATUTORY CONSOLIDATION in 
1907, Pp. 4896. 

18 It contains numerous references to HUMPHREYS, OBSERVATIONS ON THE ACTUAL 
STATE OF THE ENGLISH Laws or REAL PROPERTY, WITH OUTLINES FOR A SYSTEMATIC 
Rerorm (1826); to SucpeN, Letters TO JAMES Humpureys (1827); and to Lord 
Brougham’s famous speech on THE PRESENT STATE OF THE Law, delivered in the 
House of Commons, 7 February, 1828. 
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York statutes of 1830 were imitated in Michigan, Minnesota, and 
Wisconsin, and to some extent in California and the Dakotas, they 
underwent few changes, and they have since escaped significant 
revision. In other American jurisdictions, even in the legislation 
incident to setting up the new jurisdictions in Western states, there 
have been few attempts to modernize the heritage which Black- 
stone’s executorship assured to us. If now and then a significant 
change is made, as in the 1916 Massachusetts Contingent Re- 
mainders Act, it is more likely to be the result of a professional 
sensation than the product of a scientific study of the serviceability 
of our land law to the needs of modern communities. In a field 
conspicuous for its aloofness from the play of moral conceptions, 
where legal rules are quite unaffected by changing social theory 
and political organization, we have shown little disposition in 
America for scientific evaluation; and but for the work of a few 
law school men like Gray and Kales and Rood, our jurisprudence 
would have been almost stagnant. The judges have not rebelled, 
only because their doctrines of intention and their rules of inter- 
pretation have furnished the necessary escape when courts have 
been embarrassed by outcroppings of the ancient feudal law; but 
the advocate cannot always be sure that the escape will be found, 
nor how it will be found, and the public takes the risks of this 
“‘uncognoscibility” in expensive litigation.® 

It has not been so in England, partly because more numerous 
survivals have made the situation more acute, and perhaps partly 
because habituation to investigation by royal commissions has 
played such a large réle in legislation and government. Though 
Lord St. Leonards had found it possible to say in 1826 that the 
general rules of the law of property were “‘as perfect as human 
intelligence could make them,” ™ it was impossible for the law of 





14 In the 1919 WISCONSIN StaT., for example, the whole of chapter 95 on Real Prop- 

erty, and the Nature and Qualities of Estates Therein, seems to date from 1849, with 
the single addition of the § 2070 a. 
. 18 For example, Biwer v. Martin, 128 N. E. (Ill.) 518 (1920), in which the Supreme 
Court of Illinois holds that a covenant of warranty in a deed creating a contingent 
remainder precluded its destruction by merger of the particular estate and the rever- 
sion. See also State ex rel. Farley v. Welsh, 175 Mo. App. 303, 162 S. W. 637 (1913), 
where the escape was found by giving to the same limitation very different results as 
to the realty and the personalty. But in Frame v. Humphreys, 164 Mo. 336, 64S. W. 
116 (1901), the escape was not found. 

16 In his letter of 25 October, 1826, to James Humphreys, 3 ed. (1827). 
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real property to escape the spirit of the reform period of 1832. 
The Prescription Act of that year, and the Real Property Limita- 
tion Act, the Dower Act, the Fines and Recoveries Act, the In- 
heritance Act, and the Administration of Estates Act of 1833, and 
the Wills Act of 1837 engrafted a substantial body of modern 
notions upon the feudal system without seriously disturbing it. 
At no period since has the law of real property been permitted to 
fall out of the sight of English legislators. The Real Property Act 
of 1845 and the Amending Acts of 1859 and 1860 brought important 
modifications, of some of which we are still in need in some juris- 
dictions in America. The Registration of Title Act in 1862 and 
the Land Transfer Acts of 1875 and 1897 have sought with ques- 
tionable success the still debated advantages of land registration, 
making it compulsory in London and optional throughout England; 
in conferring the legal estate on the personal representative, the 
Land Transfer Act of 1897 has all but made over the law concern- 
ing devolution of real property.” The Contingent Remainders Act 
of 1877, the result of a professional sensation,'* took another short 
step away from the feudal law of contingent remainders by reliev- 
ing them altogether of dependence on particular estates. The 
Conveyancing Act of 1881, amended in 1882 and 1911, is an im- 
portant milestone in the history of “code-word” conveyancing. 
The Settled Land Acts of 1882, 1884, and 1890, based upon one 
of the most useful legal inventions of modern times, by which 
a life tenant of an entailed or settled estate can convey so as to 
bind his successors, have made notable progress toward facilitating 
the transfer of land in which estates are held by numerous persons. 
Other legislation of great importance in a general consideration of 
the social and economic utility of land law,!® such as the Corn Pro- 





17 As instanced in Re Robson, [1916] 1 Ch. 116, where a contingent remainder was 
saved on the ground of its being equitable by reason of this provision in the LAND 
TRANSFER Act. But cf. Barrett v. Barrett, 18 State Rep. (N. S. W.), 637 (1918). 

18 In Cunliffe v. Brancker, 3 Ch. Div. 393 (1876). 

19 Some statutes which do not directly relate to land law have had a very wide in- 
fluence also; among these should be mentioned the SoxicrTors’ REMUNERATION ACT 
of 1881, abolishing the 72-words-for-a-shilling rule for compensating solicitors, and 
putting their remuneration on a commission basis. On the evils of the old rule, see 
comment by JosHua WILLIAMS, 2 Jur. Soc. PAPERS, p. 597 (1858-63). 

The present study does not cover such legislation as the proposed amendments to 
the Corn Production Act of 1917, one of which would empower the Minister of Agri- 
culture and Fisheries to appoint a receiver to take charge of any agricultural land 
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duction Act of 1917, may be left out of account in dealing only 
with the changes in real property law itself. Some indication of 
English legislative activity is to be had from a list of statutes deal- 
ing with land law, ascribing fourteen statutes to the eighteenth 
and one hundred and thirty-eight to the nineteenth century.” 

During this period the profession in England has also had the 
advantage of numerous extensive and more or less scientific in- 
quiries into the operation of real property law. The Real Property 
Commission of 1828, the Royal Commission of 1854 on Registra- 
tion of Title, the Royal Commission of 1868 appointed to inquire 
into the operations of the Land Transfer Act of 1862, the Select 
Committee of 1878 on Land Titles and Transfer (known as Mr. 
Osborne Morgan’s Committee), and the Royal Commission of 
1908 on the Land Transfer Acts, have laid a scientific foundation 
for reconstructing the English system of land law.“ Indeed, in 
few fields of law has there been afforded such opportunity for 
intelligent appraisal of its service. 

But in spite of the volume of legislation, discontent with the 
existing situation still prevails in many quarters, especially among 
professional experts and conveyancers.” The 1911 report of the 





which in the opinion of an agricultural committee was being cultivated or managed 
‘“‘in such a manner as to prejudice materially the production of food thereon.” See 
134 PaRL. DEBATES 1601 (1920); 65 Sox. JouR. 54. 

20 In JENKS, MopERN LanpD Law (1899), p. xiv. 

*1 The Commission of 1828 made four reports: in 1829 (10 PARL. PAPERS), in 1830 
(1x Part. Papers), in 1831-2 (23 PARL. PAPERS), in 1833 (22 Part. Papers). The 
1854 Commission made its report in 1857; the 1868 Commission in 1870, and at- 
tempts were made to give effect to its recommendations in bills introduced in Parlia- 
ment in 1870, 1873, and 1874; the Select Committee of 1878 made a report in July, 
1878, and after being reappointed, a second report in June, 1879; the 1908 Commission 
published its final report in 1911 (Cd. 5483). The minutes of evidence taken before 
these commissions are invaluable. On the work of the 1908 Commission see ForTESCUE 
BRICKDALE, METHODS oF LAND TRANSFER (1914), p. 175 et seq. 

The three reports of the Chancery Commission of 1850 should also be mentioned 
in this connection, especially the second report on “the state of the law in relation to 
matters testamentary” published in 1854. 

2 “The English law of real property is a disgrace to a country which aspires to be 
numbered amongst civilized nations.””’ Mr. T. Cyprian Williams, in 2 MrnuTEs or 
EVIDENCE BEFORE LAND TRANSFER COMMISSION OF 1908, p. 362. “Our law of real 
property is in fact a hopeless jumble of inconsistent doctrines, causing the student a 
great waste of time in his attempts to master it, and providing innumerable pitfalls for 
the unskilled practitioner.” Mr. Charles Sweet, in 24 L. QuART. REv. 26, 34 (1909). 
“English Land Law, full of interest for the historian, is full of traps for the practitioner, 
who must always be on the watch to see that some archaic rule does not spring up at 
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Royal Commission on the Land Transfer Acts teems with expres- 
sions of dissatisfaction, some of which are so extreme that one 
would be inclined to disregard them if they were not spoken by 
such experienced leaders of the profession. If the reform forces 
have in the past contented themselves with modifications of an 
existing system, they have in recent years become bolder in pro- 
posing reforms so radical that little would remain of the common 
law system of real property — they even speak of “abolishing the 
law of real property.” * 

Nor is this discontent frittered away in words. Attempts at 
drastic legislative change are so persistent that some fruition would 
seem inevitable if the activity continues, whatever the fate of the 
present Bill. In 1897, Lord Davey introduced into the House of Lords 
the so-called ‘“‘Wolstenholme Bill,” ** which would have had the 
effect of abolishing all estates except fees simple and estates for years, 
and of leaving all other interests to take effect in equity. In 1907, 
the decision in Copestake v. Hoper,” with its startling reminder of the 
lingering feudal law ofheriot, served effective munition to discontent. 
In 1908 a Royal Commission on the Land Transfer Acts was ap- 
pointed, and its report in 1911 is a mine of comment and sug- 
gestion. In 1913, Lord Chancellor Haldane introduced a Real 
Property Bill and a Conveyancing Bill, the latter of which 





an inopportune moment, to wreck his careful and prosaic plans.” Mr. EDWARD JENKS, 
Dicest or EncuisH Crvit Law (1911), Bk III, p. xix. “That the present law of real 
property is cumbrous, archaic and expensive no one acquainted with it can deny.” 
Mr. ARTHUR UNDERHILL, THE Line or Least RESISTANCE (1919), p. 1. “The exist- 
ing law of real property is archaic and unnecessarily complicated.” ACQUISITION AND 
VALUATION OF LAND CoMMITTEE, 4TH REPORT (1919), p. 10. “I am certain that pos- 
terity will say, ‘How was it that a nation so practical as the British nation for so long 
tolerated so many inconvenient and costly anachronisms?’” Lord Chancellor Birken- 
head in the House of Lords, 3 March, 1920, 39 PARL. DEBATES, 264. 

3 31 L. Quart. REV. 353. 

24 Mr. E. P. Wolstenholme, author of a treatise on the CONVEYANCING ACTS, was 
a member of the Land Transfer Commission of 1868, and was spoken of (in 21 
L. Quart. Rev. 24) as “perhaps the greatest living authority on the practice of con- 
veyancing.” He was responsible for the underlying ideas of the ConvVEYANCING AcT 
of 1881, and of the SetrLED Lanp Act of 1882 which has been characterized as the 
“greatest real property act of the century” by Mr. ARTHUR UNDERHILL, in A CENTURY 
or Law REFoRM, p. 291. The scheme embodied in the bill of 1897 and with which his 
name has been associated, was first put forward by him in a paper read before the 
Juridical Society in 1862. 2 Jurm. Soc. Papers, 1858-1863, p. 533. It was also 
described by him before the 1878 Select Committee, REporT of 1878, p. 210. 

25 [1907] 1 Ch. 366, [1908] 2 Ch. 10. 

26 Commented on by Mr. Arthur Underhill in 30 L. Quart. REV. 35. 
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adopted the Wolstenholme scheme to some extent, and. the two 
were later combined in a Real Property and Conveyancing Bill, 
which was again introduced in 1914. 

In January, 1919, the Ministry of Reconstruction requested the 
Acquisition and Valuation of Land Committee “to consider the 
present position of land transfer in England and Wales and to 
advise what action should be taken to facilitate and cheapen the 
transfer of land.” *” During its inquiry, ‘this committee “became 
convinced that the main defects in the existing system of con- 
veyancing do not lie either in the Conveyancing Acts or in the 
practice of conveyancing, but in the general law of real property.” 
The members of the committee agreed unanimously “‘that the 
existing law of real property is archaic and unnecessarily compli- 
cated, and that no great improvement in the existing systems of 
transfer of land, whether registered or unregistered, can be effected 
until the law of real property has been radically simplified.” This 
conclusion led the committee to recommend the enactment of 
amendments in the law of real property and conveyancing, as “‘ab- 
solutely necessary to cheapen and facilitate the transfer of land.” 
The proposed amendments are embodied in the so-called Cherry 
Bill, recently introduced in the House of Lords by Lord Chancellor 
Birkenhead.” } 

The Bill is exceedingly bulky and it covers a wide range of topics.” 
“Tts great length is due, not to provisions for abolishing the exist- 





27 This committee was originally appointed by the Prime Minister in 1917. Its 
first report in January, 1918 (Cd. 8998), and its second report in November, 1918 
(Cd. 9229), dealt with the acquisition of land for public purposes; its third report in 
March, 1919 (Cd. 156), dealt with the acquisition of mines; and its fourth report in 
November, 1919 (Cd. 424), with land transfer. 

28 Mr. B. L. Cherry, one of the leading conveyancing counsel in London, had a 
prominent part in framing the bill, and it is therefore known by his name. He was 
also one of the draftsmen of Lord Haldane’s Bill in 1914. 

Numerous comments on the unamended bill have been published, of which the 
more important are those by Mr. Arthur Underhill, in 36 L. Quart. Rev. 107; by Mr. 
Charles P. Sanger, in 20 Cot. L. REv. 652; and the editorial articles in 64 Sot. Jour., 
373, 388, 407, 460. See also the comparative study of “Property Law Reform at 
Home and Overseas,”’ by Mr. Hogg, in 64 Soicrtors’ Jour., 385, 405, 421, 442, 458. 
The report of the Conveyancers’ Institute’s Committee has also been published in.64 
Soxicrtors’ Jour., 741 (28 August, 1920). The Amendments in the Bill made by the 
Joint Committee are discussed in 150 L. T. 67, 89. 


29 The amended bill contains 185 clauses, in addition to the sixteen schedules — 276 
pages altogether. 
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ing law, but to provisions introduced in order to stop gaps in it.”’ 
Much of it is devoted to amendments which would be necessitated 
in the Settled Land Acts, the Conveyancing Acts, and the Trustee 
Acts, by the changed bases of the law of real property. ‘The elabo- 
rate provisions for changes in the system of land registration are 
of great local interest, but less important to an American observer 
because of our very different systems. The most interesting if 
not the most far-reaching proposals are those for assimilating free- 
holds to leaseholds, for repealing the statute of uses, and for plaving 
“all interests in land, except legal estates in fee simple and for a 
term of years absolute, behind a curtain consisting of either a trust 
for sale or a settlement.” But other features of the Bill will also 
merit careful consideration. 

It is easy to envisage the proposed abolition of copyhold tenure, 
but on first impression the suggestion that two radically different 
branches of law may be assimilated smacks of the impossible, even 
in an age of miracles worked by legislative fiat. It is not a new 
idea, however. Two generations have elapsed since Joshua Wil- 
liams proposed the abolition of the greatest difference between 
real and personal property by having estates pass like chattels to 
the personal representative on the death of the owner.*® This step 
toward assimilation was actually taken in the Land Transfer Act 
of 1897.*! The proposal of complete assimilation was discussed 
before the Select Committee of 1878,°* and it was considered at 
some length and approved by the Land Transfer Commission of 
1908, which found that it would be a ‘‘material aid to a satisfactory 
system of land registry.” * It had formed a part of Mr. Wolsten- 
holme’s Bill of 1896, which was designed “‘to make the title to land 
approximate as nearly as circumstances permit to the title to stock,” 
and also of Lord Haldane’s Bill of 1914. The recent commission, 





30 In a paper before the Juridical Society in 1862. 2 Jur. Soc. PAPERS, 1858-1863, 
pp. 589, 615. 

81 60 & 61 Vict. c. 65. Part I of the Act of 1897 “has a curious history. The draft 
was originally prepared, I believe, by the late Lord Selbourne, with a view to assimilat- 
ing the devolution of the beneficial interests in land to that of personal estate.” B. L. 
Cherry, in 2 MrnuTEs oF EVIDENCE BEFORE LAND TRANSFER COMMISSION OF 1908, 
Pp. 209. 

% See RePporT OF July, 1878, p. 82, where the suggestion is attributed to Mr. 
Senior. 

% See REPORT OF 1911, p. 53. See also the preface to SANGER, WILLS AND INTES- 
TACIES (1914). 
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reporting in 1918, gave it unqualified endorsement,” and it is the 
basic part of the attempt to reform the law of real property in the 
1920 Bill. 

The essential differences between movables and immovables 
have found recognition in all systems of law, and if our categories 
of real and personal property were based solely on such differences, 
assimilation would doubtless be unthinkable. But it is an anomaly 
which a person schooled in another system of law must find diffi- 
cult of comprehension, that in our law a fee simple is treated as 
real property, whereas a term for ten thousand years in the same 
land would be treated as personal property and be dealt with in a 
very different way. In America, one may explain that terms of 
such length do not in fact occur. In England, however, the differ- 
ence has not lost its practical importance, in spite of the provision 
in the Conveyancing Act of 1881 making terms of two hundred or 
more years easily convertible into freeholds.* But anomalies have 
' often found themselves agreeable bedfellows in the common law, 
and a busy profession demands other reasons before it is impressed 
with the necessity for reforms. The protagonists of assimilation 
in England urge the general unsatisfactoriness of real property law, 
its many survivals of rules which have outgrown their usefulness, 
the difficulty in mastering its details, and the expense and incon- 
venience attending conveyances, as against the simplicity and satis- 
factoriness of the law of chattels real. One must be convinced of 
the necessity for a general reform before he will see any necessity 
for considering the proposal to assimilate. The question will then 
remain whether assimilation is the best remedy for the ills to be 
escaped. It is due to the frequent comparison of land and shares 
by the advocates of similar registry systems for both that this 
avenue seems so close at hand. And we have a precedent in the 
resort to the law of leaseholds for the action of ejectment. 

The method of assimilation proposed in the 1920 bill has a simple 
appearance. The Bill would enact that 





4 FourTH REPORT, 1919, p. II. 

35 While a limit was at one time set on the number of years for which a term could 
be created — in Coxe, LITTLETON, 455, forty years is said to have been thé ancient 
limit, but it must have been abandoned at an early date, — it has now long been clear 
that no limit exists. An American jurisdiction might have some difficulty in dealing 
constitutionally with long terms as they are dealt with in the Conveyancing Act of 
1881. Ina few states, there is a statutory limit on the length of terms. See MINN. 
GENERAL STATS. 1913, p. 2074; ALABAMA CODE OF 1907, § 3418. 
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“every estate in fee simple in freehold land . . . whether in possession, 
reversion or remainder, shall, subject to and in accordance with the 
provisions of this Act, for all purposes, whether of disposition, settle- 
ment on persons in succession or otherwise, transmission, devolution . . . 
distribution and administration on death, have all the incidents of a 
chattel real estate held for a term of years certain, save that such estates 
shall continue in perpetuity and may be called freehold estates in fee 
simple.” 


Such a reform would have the obvious advantage of blazing no 
new and untried paths; it would not create a new body of law, but 
would provide a new application of existing law. As a simplifying 
expedient, it might prove effective; the mysteries of seisin would 
vanish at once, and conveyances would lose much of their ominous- 
ness. Mr. Underhill thinks it would ‘‘do away with all the com- 
plexities and anomalies of the existing law of freeholds . . .; would 
abolish tenure and seisin and other dry bones of feudalism; would 
render obsolete the existing equitable rules as to conversion as 
between heirs and next of kin; would simplify the administration 
of assets on death; and would, at all events, unify the law of land.” * 
But as an escape from the feudal bases of the law of real property, 
one may doubt whether this method would be altogether successful. 
Like the historic failure of the statute of uses, it might serve to 
perpetuate what it is designed to extirp and extinguish; for the 
law of chattels real cannot be thoroughly understood apart from 
the law of freeholds with which it has grown, and to handle the 
one, it may still continue necessary to master the other, so that 
the necessity of the student’s knowing the old “calculus of estates” 
would still remain.*” The transition involved would not be free 
from difficulties — for instance; the existing uncertainties in the 
law of future interests in chattels real, as explained by Professor 
Gray,** would be enhanced in importance. 





36 In THE Line oF LEAsT RESISTANCE, Pp. 20. 

37 The Report of the Conveyancers’ Institute therefore expresses the fear that the 
bill would have the “fault, which has characterized all real property legislation since 
that of 1833, viz., that it adds to the now well-nigh intolerable burden of what a stu- 
dent of English law must learn, and takes but little away.” 64 SoLicrrors’ Jour. 741 
(28 August, 1920). 

38 In an article entitled “Future Interests in Personal Property,” 14 Harv. L. Rev. 
307. See also Hudson, “Executory Limitations of Property in Missouri,” 11 Law 
SERIES, Missourr BULL., p. 29. It is interesting to note that Professor Gray con- 
cluded his study by asking (p. 420), “Would it be too bold a step on the part of the 
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If the law of freeholds were assimilated to the law of leaseholds, 
it would obviously be necessary either to repeal the statute of uses 
or to extend its application to personalty. The proposals for re- 
forming the law of real property in the early part of the last cen- 
tury were designed to extend rather than to limit the application 
of the statute of uses, and to escape the narrow construction which 
the courts had placed upon it.** It was the conclusion of the Real 
Property Commissioners of 1828 that while a “system of infinite 
subtlety” had been built upon the statute, yet “most of the evils 
which it was meant to remedy remain.” “ In 1862, Mr. Joshua 
Williams in a paper before the Juridical Society urged the repeal 
of the statute of uses.“ He thought it would have the effect of 
abolishing much useless learning which since the restoration of 
trusts of freehold estates only “‘cumbers the ground and not infre- 
quently entangles the practitioner.” The Select Committee of 
1879 recommended that the statute should be repealed, on the 
ground that it provides “for a state of things which has long since 
passed away.” If one could accept the dictum attributed to 
Lord Chancellor Hardwicke that its only effect has been to add 
three words to a conveyance,® the repeal of the statute would not 
need to be viewed very seriously. 





courts to drop this bit of antiquated scholasticism [as to future interests] and put 
chattels real in the same position as chattels personal?” Mr. Arthur Underhill seems 
to think this step has been taken — “the law only recognizes an absolute owner of a 
term of years, just as it only recognizes an absolute owner of stocks or shares.” THE 
LinE oF LEAST RESISTANCE, p. 22. 

39 HUMPHREYS, OBSERVATIONS ON THE ACTUAL STATE OF THE ENGLISH LAws OF 
REAL Property (1827), p. 273; and BroucHaM, PRESENT STATE OF THE LAw (1828), 
p. 57. It was due to these proposals that the New York Revision Commissioners 
framed the New York legislation which they foresaw might be “viewed by some as 
an alarming innovation,” but as to the adoption of which they felt “a serious anxiety.” 
REpPoRT of 1828, p. 41. Hence the New York statute effects a much more extensive 
execution of the use than was accomplished by the English statute. 

40 First REPORT OF REAL PROPERTY COMMISSIONERS (1829), p. 8. 

41 2 Jur. Soc. Papers (1858-63), 589, 623. 

42 “ Among the various pitfalls for the unwary presented by statutes, providing for 
a state of things which has long since passed away, few have led to more expense or 
litigation than that stronghold of conveyancing pedantry, the statute of uses. Your 
Committee see no reason why it should not at once be repealed.” 1879 REPORT OF 
SELECT COMMITTEE, p. ix. See also p. xiv, and the 1911 REPORT OF THE LAND TRANS- 
* FER COMMISSION, p. 380. 

In Hopkins v. Hopkins, 1 Atkyns, 580, 591 (1738). The authenticity of this 
remark was questioned in the early part of the nineteenth century, “as not to be found 
in a ms. note of Hopkins v. Hopkins.” BrovucHAM, STATE OF THE LAw (1828), p. 57, 
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The statute of uses served very useful purposes in an era of 
legislative inactivity. Its aid in liberalizing the law as to future 
estates and in simplifying the methods of conveyancing is not to 
be minimized. The New York Revision Commissioners concluded 
that its advantages could be kept without retaining uses as they 
were perpetuated by construction of the statute, while the recent 
commission in England thought they could be kept without retain- 
ing the statute. Few purposes seem to be served by the statute 
to-day. Its application can be thwarted very simply by creating a 
use on a use, or by an active trust. In inter vivos conveyances, the 
operation of the statute is perhaps unnecessary even in those juris- 
dictions where statutory grant is unknown, for bargain and sale 
may now have achieved the position of a common law convey- 
ance, even where the statute of uses is said not to be in force.“ In 
devises, the intention of a testator may be effectuated without 
employing the statute, though it seems difficult to accept the state- 
ment that the statute ‘‘does not of its own force apply to wills.” * 
If powers of appointment still depend on the statute for their effi- 
cacy, independent support would need to be given them, as the 
English bill provides. The statute may serve some convenience 
in avoiding the necessity of a conveyance by a trustee whose duties 


have been performed,® but this necessity would be obviated quite 





note. It was pointed out by Dean Ames in 21 Harv. L. REv. 274, that “Lord Hard- 
wicke himself . . . put the matter much more justly” in Buckinghamshire ». Drury, 
2 Eden, 60, 65 (1761). 

“ Thus a conveyance by deed which would have been good as a covenant to stand 
seised has been upheld where the statute of uses was not in force. Thompson v. Thomp- 
son, 17 Ohio St. 649 (1867). “Several courts have declared — with a simplicity that 
might startle the wise man filled with legal learning, but most acceptable to every one 
not sufficiently learned to have lost his common sense — that the forms of conveyance in 
common and inveterate use ought to be, and will be, sustained, without much regard 
to the requirements of the ancient common law, or whether any statute has altered or 
abrogated such requirements.” Professor Rood, “The Statute of Uses and the Modern 
Deed,” 4 Micu. L. REv. 109, 114. 

45 Cf. Re Brooke, [1894] 1 Ch. 43, 48. 

46 Cf. Glover v. Condell, 163 Ill. 566, 45 N. E. 173 (1896), and Reichert v. Missouri, 
etc. Coal Co., 231 Ill. 238, 83 N. E. 166 (1907). 

The statute of uses was repealed in New Zealand in 1905; and it is said not to be in 
force in several American jurisdictions. See Rood, “The Statute of Uses and the Mod- 
ern Deed,” 4 Micu. L. REv. 109, 122 (1905). The 1919 CONVEYANCING AcT in New 
South Wales provides that (Section 44) “Every limitation which may be made by 
way of use operating under the statute of uses” may be made by direct conveyance. 

The 1905 NEw ZEALAND STAT., p. 257, provides that the whole legal and equitable 
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easily by a statutory provision that when the purpose of a trust 
ceases the trustee’s estate or title ends.*” In short, so little in- 
convenience would result from repealing the statute that this seems 
to offer no insuperable difficulty to assimilation. But it is in con- 
nection with another proposal in the English bill that it has its 
chief advantage — the proposal for limiting the creation of legal 
interests and for enabling purchasers to take free of all equitable 
interests even though they have notice. 

The variety of estates and interests which may be created in 
land has long made conveyancing a difficult matter, less so in Amer- 
ica than in England because of our registry system. The mere 
assimilation of freeholds to leaseholds would not greatly simplify 
nor shorten conveyances. So the proposed reform would extend 
a principle already adopted in the Settled Land Acts and restrict 
the number of legal estates which may be created and with which 
a purchaser must concern himself, leaving all other interests to 
take effect in equity and relieving purchasers of the burden of 
notice of them. It was the general purpose of the Settled Land 
Act of 1882 


“to give to an owner for the time being, having a beneficial interest in 
land under a settlement, whether the subject of settlement be an estate 
in fee simple or a less estate, power to dispose of or deal with the land or 
the estate or interest therein which is settled, so as to turn it to the best 
account, in the same manner as if he were a prudent owner absolutely 
entitled to the subject-matter of the settlement, and having complete 
power of disposition; care being at the same time taken to preserve the 
corpus of the property for the benefit of the successors in title of the 
owner for the time being.” 


Mr. Wolstenholme had long urged the extension of this principle 
to concurrent as well as to all successive interests, and the framers 
of the Cherry Bill attempt to accomplish this by providing that 





title shall vest on a transfer, but may be so conveyed in trust; and that limitations 
previously made by way of shifting and springing uses may be made directly. This 
form is unfortunate, for it perpetuates the old learning apart from which the statute 
cannot be applied. 

47 As in § 109 of the N. Y. Real Property Law. Consort. Laws 1909, c. 52. 

48 WOLSTENHOLME AND TURNER, SETTLED LAND ACT, 1882, p. 1. James Hum- 
phreys’ proposals in 1827 looked in the same direction. HUMPHREYS, REAL PROPERTY, 


Pp. 292. 
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legal interests shall be confined to fees simple, terms for years, rent 
charges, and easements,** and by converting all other legal estates 
or interests into equitable interests, providing also that legal estates 
cannot be created in an undivided share in land. This would leave 
executory limitations and devises, for instance, to take effect in 
equity, and all equitable estates and interests would be ‘“‘kept off 
the title,” but would be protected as to the proceeds of any sale 
by provisions not unlike those adopted in the Settled Land Acts, 
requiring that the proceeds as capital money be paid to trustees. 
The bill was described in the Lord Chancellor’s memorandum as 
placing “‘all interests in land, except legal estates in fee simple or 
for a term of years absolute, behind a curtain consisting of either a 
trust for sale or a settlement,” and as freeing “‘a purchaser in good 
faith from any obligation to look behind the curtain.”’ So radical 
a step could hardly be taken where the innovation had not already 
been made in the Settled Land Act provisions for effectuating a 
life tenant’s conveyance of the fee of settled land. It extends the 
principle by which a trustee with power of sale can pass a title to a 
purchaser who knows of the cestui’s interest and the latter’s owner- 
ship is shifted to the proceeds. These two familiar ideas soften 
the proposal to an English lawyer, though it has been the subject 
of a vehement protest in the House of Lords. 

The provisions of the bill for abolishing the law of estates are 
carefully elaborated. Since legal life estates and legal estates tail 
do not exist in chattels real, assimilation would abolish them alto- 
gether. The life estate is enlarged to a fee simple, in line with the 
policy of the Settled Land Acts making life tenants in a sense trus- 
tees for their successors; and the proposed amendments to the 
Settled Land Acts proceed on the principle that “subject to proper 
‘ safeguards being provided for the remainderman, the tenant for 
life or other statutory owner of full age should be placed on ap- 
proximately the same footing as an absolute owner.” On the 
death of a life tenant, the land passes to his representative in trust 
for the successors. Estates tail are left entirely to equity, so far as 
the interests after the first taker’s are concerned, with provision 
for barring the entail by will; and instead of abolishing entailed 
interests, as might formerly have been anticipated, they are to be 





49 Section 2 of the proposed Bill spells these out in greater detail. 
50 By Lord Cave. But see Mr. Underhill’s reply in 36 L. Quart. REv. 113. 
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extended to chattels personal. The mortgagee’s interest is made 
a term for three thousand years “subject to a provision for cesser 
corresponding to the right of redemption.” Less important pro- 
visions are included for abolishing interesse termini; for requiring a 
term to take effect not more than twenty-one years after its cre- 
ation; and for converting perpetually renewable leaseholds into 
long terms. 

It is gratifying to see the proposal to sweep away the rule of 
Whitby v. Mitchell,” often referred to as the rule against double 
possibilities, and this part of the bill may be regarded as a triumph 
for Mr. Gray, who insisted that Whitby v. Mitchell only revived an 
“alleged relic of antiquity.” * It seems difficult to agree with the 
objection to abolishing the rule as stated in the report of the Con- 
veyancers’ Institute Committee, that it would “enable land to be 
tied up for at least a generation further than is now possible.” ™ 
There is stronger reason now for judicial rejection of the rule in 
America, in view of this indication of the doubtful English attitude 
toward it. It is interesting to find an eminent commentator on the 
Bill, regretting that it does not include amendments to the “ordi- 
nary rule against perpetuities which often causes great injustice, and 
is a trap for the unwary.” Such amendments had formed a part 
of Lord Haldane’s Bill in 1914. We are in need of such legislation 

51 “We thought it right that it should be open to the weaver who lives in a cottage 
to say that his furniture shall go to his son’s son after him.” Lord Haldane, in the 
House of Lords, 26 July, 1920, 41 PaRL. DEBATES, 494. But the course of opinion 
in recent years had seemed to call for the abolition of entails. Bills to this end were 
introduced in 1877, 1878, and 1882, and in DE Vitirers, History or REAL AND PER- 
SONAL PROPERTY (1901), p. 65, it is confidently asserted that “the proposal which 
promises to be first adopted by law is that of abolishing estates tail either altogether 
or as soon as the tenant in tail comes of age.” The convenience of entails in dealing 
with heirlooms and family treasures is obvious. 

It is interesting to note that the 1919 CoNVEYANCING AcT in New South Wales 
follows the statutes of several American states giving a life estate to the first taker, 
“with a remainder to his heirs or the heirs of his body as purchasers.” 

52 44 Ch. D. 85 (1890). But if assimilation were effected, it might be thought un- 
necessary to deal with Whitby v. Mitchell in view of the decision in Jn re Bowles, 
[1902] 2 Ch. 650, refusing to apply it to personalty. 

33 In 29 L. Quart. REV. 31. 

54 64 SoLicirors’ JOUR. 741. 

55 Mr. Arthur Underhill, in 36 L. Quart. Rev. 114. See also the suggestion of Mr: 
W. Whitworth for amending the rule against perpetuities, in 64 Soxicrror’s Jour. 
(12 June, 1920) 567; the reform he proposes would validate a future interest if the 


event postponing its vesting actually happens within the period allowed. It has al- 
ready been enacted in Victoria and New South Wales. 64 SoLicrror’s Jour. 58t. 
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in America, and if a recent decision in Massachusetts is to be 
followed,® the situation will be very inconvenient without it. 

Assimilation also carries in its train the necessity for important 

changes in the law of conveyancing and descent. It is proposed 
that in a conveyance a fee simple shall pass without words of limita- 
tion, unless a contrary intent appears,*” and similar effect is assigned 
to conveyances to corporations sole; and the bill would allow a 
person “‘to convey or vest or purport to convey or vest land to or 
in himself.” The period of title would be reduced from forty to 
thirty years. Numerous amendments to the Conveyancing Acts 
and Settled Land Acts are of more local interest. The elaborate 
provisions by which undivided shares shall in future take effect 
behind a trust for sale are designed to put an end to the evils of 
common ownership which Mr. Underhill describes in such lurid 
terms.*® The creation of machinery for easily securing the dis- 
charge or modification of restrictive covenants affecting freehold 
land might raise very troublesome constitutional questions if it 
were attempted in America.*® 

But it is in the law of descent that the most far-reaching conse- 
quences of assimilation may be anticipated, for it is here that the 
most glaring anomalies resulting from our differences between real 
property and chattels real are to be found. In cases of intestacy, 
the Bill would abolish altogether descent to the heir. It would 
pass all real and personal property to the personal representative 
in trust for sale, and extensive powers would be conferred on the 
representative, continuing during any minority or the subsistence 

56 Eastman Marble Co. ». Vermont Marble Co., 128 N. E. (Mass.) 177 (1920), 
denying * recovery of damages for violation of a contract to convey land within 
twenty-five years. 

57 Since 1837, the ENciisH Writs Act has provided that a fee simple may pass by 
devise without words of limitation. The ConveyanciNe Act of 1881 enacted that a 
conveyance to’A “in fee simple” should be sufficient without the word “heirs.” This 
has preserved the necessity for words of limitation, for in Re Ethel, etc., [1901] 1 Ch. 
045, it was held that A took only a life estate by a conveyance to him “in fee.” And 
it has been a mooted point whether “in simple fee” will have the effect of “in fee 
simple.” See Mr. T. Cyprian Williams in 2 MinuTES OF EVIDENCE BEFORE LAND 
TRANSFER COMMISSION OF 1908, p. 374. 

58 In 36 L. Quart. REV. 116. 

5° Cf. Riverbank Improvement Co. v. Chadwick, 228 Mass. 243, 117 N. E. 244 
(1917), discussed in 31 Harv. L. Rev. 876; and Bull v. Burton, 227 N. Y. ror, 124 N. E. 
111 (1919), discussed in 33 Harv. L. REV. 820. 


The 1918 REAL Property Act in Victoria (No. 2962) and the 1919 CONVEYANCING 
Act in New South Wales (No. 6) also deal with the release of restrictive covenants. 
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of any life interest. It would abolish all existing canons of descent, 
as well as curtesy, dower, and escheat, and would substitute statu- 
tory trusts for the surviving spouse or issue or parents or for those 
entitled under the statute of distributions. Primogeniture as thus 
abolished would probably have few mourners. It is explained in 
the accompanying memorandum that “the plan adopted gives 
effect to what, it is conceived, the majority of the intestates would 
have done if well-drawn wills had been prepared for them, and at 
the same time removes the complications and injustice which would 
have resulted if the present archaic law of intestacy, applicable to 
personal estate, had been adopted without amendment.” 

The proposals for land law reform in England have revolved in 
recent years around the conflict between those who want more 
complete registration and those who want simplification of the 
existing law; the former seem willing to simplify only if they get 
registration, while the latter seem unwilling to accept compulsory 
registration unless they get simplification. Both groups seem in 
danger of defeat by common opponents who oppose all change. 
With our systems of land registry, it is difficult for Americans to 
appreciate the difficulties of title investigation in England, and 
with our freedom from copyholds and varieties of tenures perhaps 
we do not appreciate, either, the impelling reasons for simplification. 

Whether the central ideas of the present bill could be conven- 
iently employed in America or not, the fact that they are being so 
seriously discussed in England should recommend them to our 
consideration. Our present situation cannot endure forever. A 
time is almost certain to come when some of the feudal roots will 
die and when new roots must be established. Judicial neglect is 
usually a poor method of legislation, for it leaves open the constant 
possibility of the embarrassment which would follow judicial re- 
vival. Much of the uncertainty in our law of future interests to-day 
is due to our failure to cut off the dead roots of the feudal system. 
The departures already made in England are little known to us, 
and perhaps our teaching proceeds too much in the field of the old 
law without betrayal of their existence. 

It was not a hopeful conclusion of the Real Property Commis- 





69 To determine the effect of a warranty deed, the Supreme Court of Illinois recently 
found it necessary to go back to the doctrine of lineal warranty before the statute of 
Quia EmptoreEs in 1290. Biwer v. Martin, 128 N. E. (Ill.) 518 (1920). 
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sioners in 1829 that “‘after all the amelioration of which the law of 
real property in this country is susceptible, the public must not 
expect that it can be rendered free from complexity and obscurity.” 
They reminded us that “‘it is as impossible suddenly to change the 
laws as the language of any country”; although a year before the 
New York Revision Commissioners had not shrunk from making 
the attempt, in pursuance of their mandate “to render the acts 
more plain and easy to be understood,” and after almost a century 
can it be said that their attempt has failed? Moreover, the 
numerous changes since made in England have not borne out the 
Commissioners’ fears. While it cannot be said that a century of, 
legislative tinkering has freed the English law from complexity and 
obscurity, it has brought relief from some of the very things that 
the Commissioners feared to disturb. Perhaps property law is not 
so unlike other branches of jurisprudence as to be exempt from the 
possibility of useful inventions. It is encouraging, at any rate, to 
find that the ideas for which Joshua Williams was contending in 
1862 have been kept alive for a half century and now seem to be 
bearing fruit. Whatever the fate of the Cherry Bill, it must at 
least serve as an important contribution to the labor which must 
precede any sound legislation in this field, and it gives some prom- 
ise that the efforts of Lord Haldane and Lord Birkenhead may be 
continued by other Lord Chancellors. And while the time may 
never come when each man can be his own conveyancer, we may 
look forward to a day when it will be possible for lawyers to un- 
derstand every-day land law without a range of four centuries in 
their research. 


Manley O. Hudson. 


HARVARD LAw ScHOOL. 





61 Professor Gray characterized the provisions concerning the law of trusts, in the 
New York statutes, as “crude and reckless legislation [which] seems to have been as 
unsuccessful in practice as it deserved to be.” Gray, RESTRAINTS ON ALIENATION, 
2 ed., § 282. And Professor Everett Fraser finds the effect of the New York legisla- 
tion to be the creation of a “system of law arbitrary and crabbed in its nature.” 
3 Minn. L. REv. 323. Cf. CANFIELD, CASES ON TRUSTS AND POWERS IN NEw York, 
p. iv. Certainly a thorough appraisal of the various New York innovations should 
precede any land law reform in America. 
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CONCERNING SEARCHES AND SEIZURES 


HE Fourth Amendment to the Constitution of the United 
States provides as follows: 


“The right of the people to be secure in their persons, houses, papers, 
‘and effects, against unreasonable searches and seizures, shall not be 
violated, and no Warrants shall issue, but upon probable cause, sup- 
ported by Oath or affirmation, and particularly describing the Pre to 
be searched, and the persons or things to be seized.” 


Constitutional provisions more or less similar to this one exist in 
all the States! except in New York where such a limitation ap- 
pears in the Civil Rights Law:? 

It is well known that the adoption in 1791 of the first ten amend- 
ments resulted from the agitation for a Bill of Rights which 
attended the ratification of the Constitution. Massachusetts, 


1 Alabama: I, 9 (1879), I, 5 (1901); Arizona: 8 (1911); Arkansas: IJ, g (1836), II, 
15 (1874); California: J, 19 (1849), I, 19 (1879); Colorado: II, 7 (1876); Connecticut: 
I, 8 (1818); Delaware: I, 6 (1792), I, 6 (1897); Florida: J, 7 (1838), Decl. of Rights, 22 
(1885); Georgia: I, 18 (1865), I, 1, XVI (1877); Idaho: I, 17 (1889); Illinois: VIII, 7 
(1818), II, 6 (1870); Indiana: J, 8 (1816), I, 11 (1851); Iowa: I, 8 (1864), I, 8 (1857); 
Kansas: I, 14 (1855), Bill of Rights, 15 (1859); Kentucky: XJJ, 9 (1792), Bill of Rights, 
10 (1890); Louisiana: VII, Art. 108 (1864), Bill of Rights, 7 (1898); Maine: I, 5 (1819); 
Maryland: Decl. of Rights, XXIII (1776), Decl. of Rights, 26 (1867); Massachusetts: 
I, Art. XIV (1780); Michigan: I, 8 (1835), VI, 26 (1850); Minnesota, I, 10 (1857); 
Mississippi: I, 9 (1817), 3, 23,°(1890); Missouri: XIII, 13 (1820), II, 11 (1875); Mon- 
tana: III, 7 (1889); Nebraska: J, rz (1886-87), I, 7 (1875); Nevada: I, 18 (1864); New 
Hampshire: J, XIX (1784), Bill of Rights, 19 (1902); New Jersey: I, 6 (1844); Néw 
Mexico: II, 10 (1910); North Carolina: Decl. of Rights, XI (1776), I, 15 (1876); North 
Dakota: I, 18 (1889); Ohio: VIII, 5 (1802), I, 14 (1851); Oklahoma: II, 30 (1907); 
Oregon: I, 9 (1857); Pennsylvania: Decl. of Rights, X (1776), I, 8 (1873); Rhode Island: 
I, 6 (1842); South Carolina: J, 22 (1868), I, 16 (1895); South Dakota: VI, 11 (1899); 
Tennessee: XJ, 7 (1796), I, 7 (1870); Texas: I, 7 (1845), I, 7 (1867); Utah: I, 14 (1895); 
Vermont: J, XI (1777), I, 11 (1793); Virginia: Bill of Rights, 10 (1776), I, 10 (1902); 
Washington: I, 7 (1889); West Virginia: IJ, 3 (1861-63), III, 6 (1872); Wisconsin: I, 
11 (1848); Wyoming: I, 4 (1889). The reference in italics is to the earliest Corstitu- 
tion in which such provision appears. Taken from House Documents, 59th Con- 
gress, Vols. 87-91, Federal and State Constitutions (Thorpe), Government Printing 
office 1909 (7 vols.). See also Federal and State Constitutions (Poore), Government 
Printing office, 1877 (2 vols.). 

2 Section 8, originally adopted in 1828; Rev. Start. pt. 1, ch. 4, § 11. 

3 Weeks v. United States, 232 U. S. 383, 390 (1914); Annals of Congress 1789-91 
(Gales & Seaton, 1834) pp. 440-468, 783-790, 795-808; 2 BANCROFT, HISTORY OF THE 
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Virginia and New York led in this agitation. The language of the 
Fourth Amendment, indeed, is almost identical with that in the 
Massachusetts Declaration of Rights of 1765, and in the same 
state’s Constitution of 1780.° 

The demand for this amendment can be traced to two nearly 
contemporaneous incidents in the history of England and the 
American colonies.6 From ancient times it had been customary 
for justices to issue search warrants for the seizure of stolen prop- 
erty. The circumstances under which such warrants might be 
issued were discussed by Lord Coke’ and Sir Matthew Hale.® 
They were looked upon with disfavor. As was said by Lord Cam- 
den, they “crept into the law by imperceptible practice.” ® By 
the time of Charles II, however, search warrants were issued in 
Star Chamber proceedings to find evidence among the papers of 
political suspects. It was obviously not convenient to be as 
specific in such cases as practice had required in searching for 
stolen goods. So there grew up the easy method of issuing general 
warrants which permitted the widest discretion to petty officials. 
These general warrants soon became common in proceedings for 





FORMATION OF THE CONSTITUTION (1882), 241-248, 267, 272, 276, 291, 311, 315; — 
2 Extiot, DEBATES IN STATE CONVENTIONS ON CONSTITUTION (1881), 123, 177; 
vol. 3, pp. 651-658; THORPE, CONSTITUTIONAL History oF UNITED STATES (1901), 
Pp. 199-263; CurTIs, CONSTITUTIONAL History oF UNITED STATES (1896), pp. 153- 
159; McLoughlin, The Confederation and the Constitution (1905) (Am. Nation, 
vol. 10), p. 305; Bassett, The Federalist System (1906) (Am. Nation, vol. 11) 
pp. 21-23. 

4 Stimson, THE LAw OF THE FEDERAL AND STATE CONSTITUTIONS (1908), pp. 45, 
46, 87. 

5 Part 1, Art. XIV. 

6 4 WicmoRE, EVIDENCE (1905), p. 3126; STORY ON THE CoNSTITUTION, 5 ed. (1891), 
p. 648; Taft, “The Tobacco Trust Decisions,” 6 Cot. L. REv. (1906), 375, 3803 
Boyd v. United States, 116 U. S. 616 (1886); Stockwell v. United States, 3 Cliff. (U. S.) 
284 (1870); People v. Marxhausen, 204 Mich. 559, 574, 171 N. W. 557 (1919); Colyer 
v. Skeffington, 265 Fed. 17, 25 (1920); Haywood v. United States, 268 Fed. (C. C. A. 
7*") — (1920). 

7 InstiTuUTES, Bk. 4, pp. 176, 177, cited People ex rel. Simpson v. Kempner, 208 
N. Y. 16, 20, ror N. E. 794 (1913); BLACKSTONE’s COMMENTARIES, Chase’s 3 ed., 
(1908), p. 997. 

8 2 Pl. Cr. 140, cited People ex rel. Simpson v. Kempner, 208 N. Y. 16, 20, ror N. E. 
794 (1913). 2 Bouvier’s Law Dictionary (Rawle’s Rev., 1897), p. 969. 

® Entick v. Carrington, 19 How. St. Tr. 1029, 1067 (1765). 

10 Trial of Algernon Sidney for High Treason, 9 How. St. Tr. 818, 853, 868, gor, 
985 (1683). 
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seditious libel against printers and authors." Under George III 
. they became, in effect, authorizations to the so-called messengers 
to arrest anyone and to search any house in order to apprehend 
the unnamed authors of the alleged libels and seize their private 
papers.” Wilkes, the great champion against the government in 
this as in many other matters, by his insistence destroyed the prac- 
tice.5 The objectionable warrants were declared illegal by Lord 
Camden in Entick v. Carrington, by Lord Mansfield in Money v. 
Leach,® by Lord Pratt in Huckle v. Money, and finally by the 
House of Commons.!” 

All the actions brought by Wilkes and his associates were 
in trespass against the officers who executed the warrants and 
the officials who caused them to be issued. It is this remedy 





1 Entick v. Carrington, 19 How. St. Tr. 1029, 1069-71 (1765); 2 May, ConstTITU- 
TIONAL History OF ENGLAND (new ed., 1912), p. 124. See DE Lotme, ConstTITU- 
TION OF ENGLAND, 4 ed. (1874), p. 486. 

#2 Entick v. Carrington, 19 How. St. Tr. 1029, 1063 (1765). See also 1 Bouvier’s 
Law Dic., p. 878; CooLEy, ConsTITUTIONAL Limitations, 7 ed. (1903), p. 426; and 
cases collected in 19 How. St. Tr., pp. 1001-1176 and 1406-1416; Broom, Const1TU- 
TIONAL LAW AND CASES, 2 ed. (1885), pp. 522-607. Also cases and documents in 
ROBERTSON, SELECT STATUTES, ETC. TO ILLUSTRATE ENGLISH CONSTITUTIONAL His- 
TORY (1904), Pp. 30, 31, 36, 37, 299-329. 

3 Boyd v. United States, 116 U. S. 616, 625 (1886); 4 WicMorE, EVIDENCE, 
3126; 2 May, Const. Hist. or ENGLAND, 124-130; Broom, Const. LAw AND CASES, 
2 ed. (1885), pp. 609-611; CHAFEE, FREEDOM OF SPEECH (1920), pp. 296-298. 

M4 19 How. St. Tr. 1029 (1765) (also Broom, Const. Law Anp CASES, 2 ed., p. 555). 
This case did not really involve the question of general warrants, as Entick’s name 
was specifically mentioned. It is, however, directly concerned with the right of search 
and seizure. See 2 May, Const. Hist. or ENGLAND (1912), p. 128. 

18 3 Burr. 1742 (1765) (also 19 How. St. Tr. 1toor, and Broom, Const. LAw AND 
CASES, 2 ed., p. 552). The case was decided on the narrow point that the defendant 
had not conformed to the warrant, but the judges expressed their opinion as to the 
validity of general warrants. No question of search or seizure was involved. 

16 2 Wilson, 205 (1763). See also Wilkes v. Wood, 19 How. St. Tr. 1153 (1763) 
(also Lofft, 1). 

17 Commons Journal, April 22 and 25 (1766). See 19 How. St. Tr. 1074 (1765); 
1 BouviEr’s Law DIc., p. 879; BL. Coma., Chase’s 3 ed. (1908), p.908. See also Broom, 
Const. LAw AND CasEs, 2 ed., pp. 607-609. For pamphlet discussion prior to the 
final vote, see, among others, Townshend Defense of the Minority in the House of 
Commons on the Question relating to General Warrants (J. Almon, 1764); Lloyd, 
Defense of the Majority (J. Wilkie, 1764); Meredith, Reply to the Defense of the 
Majority (J. Almon, 1764); Letter concerning libels, warrants, etc. (J. Almon, 176s); 
Considerations on the Legality of General Warrants (W. Nicoll, 1765). See also letter 
to the Earls Egremont and Halifax on the Seizure of Papers (J. Williams, 1763). Most 
of these are in a collection published by J. Almon, 1766 (N. Y. Public Library, C K.., 
P- V, 135): 
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which has always been the direct means for the redress of such 
wrongs.!® 

Lord Camden’s opinion in the Entick case is the groundwork 
for all subsequent discussion. It is considered one of the land- 
marks of English liberty.1® Lord Camden links the privilege 
against unreasonable searches with that against self-incrimination 
and condemns not only the general character of the warrants but 
also the fact that they are issued to search out evidence, a ruling 
of great importance: 


“Tt is very certain, that the law obligeth no man to accuse himself; 
because the necessary means of compelling self accusation, falling upon 
the innocent as well as the guilty, would be both cruel and unjust; and 
it should seem, that search for evidence is disallowed upon the same 
principle.” *° 


At about this time similar proceedings were taking place on this 
side of the ocean. They related not to political but to commercial 
offenses, briefly to smuggling. Smuggling was a general offense, 
both in England and in the colonies." Shortly before the close of 
the French and Indian war, in order to obtain money for meeting 
its cost and to suppress an extensive illegal traffic with the enemy 


islands, the attempt was made to discover smugglers and to con- 
fiscate their goods by the use of writs of assistance.” These in 
their oppressive nature much resembled the general warrants used 
in England and were good indefinitely in the hands of any officer.* 
Otis, then Attorney General in the colony of Massachusetts, re- 
signed his office to attack these warrants. In a speech of great 
eloquence he questioned the power of Parliament to authorize 





18 See Kilbourn v. Thompson, 103 U. S. 168 (1880); West v. Cabell, 153 U. S. 78 
(1894); United States v. Maresca, 266 Fed. 713 (1920); Bell v. Clapp, 10 Johns. (N. Y.) 
263 (1813); Sailly v. Smith, rr Johns. (N. Y.) 500 (1814); Johnson v. Comstock, 14 
Hun (N. Y.), 238 (1878); Kercheval v. Allen, 220 Fed. (C. C. A. 8th) 262 (1915). 
See also 49 L. R. A. (N. 8.) 770. 

19 See Boyd v. United States, 116 U. S. 616, 626 (1886). 

20 19 How. St. Tr. 1029, 1073, (1765). 

#1; TREVELYAN, THE AMERICAN REVOLUTION (1905), pp. 97-101. 

% See Boyd v. United States, 116 U. S. 616, 624 (1886); Cootey, Const. Lim., 
7 ed., p. 427; 3 CHANNING, History OF THE UNITED STATES (1912), 2-4; Letter, John 
Adams to William Tudor, March 29, 1817, reprinted in Old South Leaflets, Vol. VIII, 
No. 179, p. 59; Howard, Preliminaries of the Revolution (1905) (Am. Nation, vol. 8), 
Pp. 71-73. 

% y Bouvrer’s Law Dic., Rawle’s Rev., p. 879. 
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such writs. The Court, almost persuaded, sent to England for 
advice, but pursuant to orders received from the ministers later 
issued the writs. Here was the beginning of that long course of 
repression that ended in the American Revolution.” 

As was said by John Adams: * 


“Then and there was the first scene of the first act of opposition to 
the arbitrary claims of Great Britain. Then and there the Child In- 
dependence was born.”’ 


It is, therefore, apparent that the Fourth Amendment did but 
embody a principle of English liberty, a principle old, yet newly 
won,’ that finds another expression in the maxim “‘every man’s 
home is his castle.”** Indeed it has been described as deriving 
direct from Magna Carta.”® 

No further light on contemporary interpretation is obtained 
from an investigation of the proceedings of the various State Con- 





24 Paxton’s case, Quincy’s Mass. Rep., 51 (1761), and note by Gray in Appendix, 
395; Letter, John Adams to William Tudor, March 29, 1817, reprinted in Old South 
Leaflets, Vol. VIII, No. 179; American History Leaflets (Channing & Hart), No. 33 
(1912) on James Otis’s Speech on the Writs of Assistance, 1761. See Green, Remarks 
before the Massachusetts Historical Society, Dec. 11, 1890 on James Otis’s Argument 
against the Writs of Assistance, 1761, for discussion of sources. See also 3 CHANNING, 
Hist. OF THE UNITED STATES, 4, 5; Howard, Preliminaries of the Revolution (1905) 
(Am. Nation, vol. 8), pp. 70-83; 2 BANcRorT, Hist. OF THE UNITED STATES (1890), 
546-548; 2 HitpreTH, Hist. oF THE UNITED STATES, 199; CooLry, Const. Lm, 
7 ed., p. 427; 2 WATSON ON THE CONSTITUTION (1910), 1415; Taft, “The Tobacco 
Trust Decisions,” 6 Cox. L. REv. (1906), 375, 380; People ». Marxhausen, 204 Mich. 
559, 574, 171 N. W. 557 (1919). 

25 See American History Leaflets (Channing & Hart), No. 33 (1912), on James 
Otis’s Speech on the Writs of Assistance, 1761, p. 1; Howard, Prelim. of the Revolu- 
tion (1905) (Am. Nation, vol. 8), pp. 70, 82; 2 BANcRorT, Hist. oF THE UNITED STATES 
(1890), p. 546; Taft, ““The Tobacco Trust Decisions,” 6 Cot. L. REv. (1906), 380. 
See also Haywood v. United States, 268 Fed. (C. C. A. 7th) (1920). CHAFEE, FREE- 
DOM OF SPEECH (1920), p. 290. 

26 Letter, John Adams to William Tudor, March 29, 1817, Old South Leaflets, 
vol. 8, No. 179, p. 60. See also Tudor, Life of Otis (1823), Chap. V, reprinted in Am. - 
Hist. Leaflets, No. 33 (1912) on James Otis’s Speeclron the Writs of Assistance, (1761), 
pp. 8-14, quoted in People v. Marxhausen, 204 Mich. 559, 574, 171 N. W. 557 (1919). 

27 Brack, Const. Law, 3 ed. (1910), p. 608; 2 Story ON THE CONSTITUTION, 5 ed. 
(1891), 648, § 1902; WATSON ON THE CONSTITUTION (1910), p. 1414. See also Lord 
Camden in Entick v. Carrington, 19 How. St. Tr. 1029, 1066 (1765) and Otis’s speech, 
note 24. 

28 CooLtry, Const. Lim., 7 ed., p. 425; McCtar, Const. Law (1905), p. 313; 
Von Hotst, Const. Law (1887), p. 257. 

29 Stimson, THE LAW OF THE FEDERAL AND STATE CONSTITUTIONS (1908), p. 46. 
See also Otis’s speech, note 24, and Huckle v. Money, 2 Wilson 205 (1763). 





= 





a aa I IIT ST ET TE 


366 HARVARD LAW REVIEW 


ventions called to ratify the Constitution and of the proceedings of 
the Congress which submitted this amendment.*° 

Two things had been declared by Lord Camden: that general 
warrants were void for uncertainty and that search for evidence 
violated the principle against self-incrimination. Such, then, 
would seem to be the law which the Amendment was intended to 
perpetuate. It is significant that the Amendment itself is in two 
parts—one which forbids ‘unreasonable searches,’ and the 
other which requires certain specific particulars to be observed 
before warrants may be issued. This prohibition against “un- 
reasonable searches”’ must, therefore, have been intended to cover 
something other than the form of the warrant. 

This is the view taken by many of the commentators on the 
Constitution, notably Cooley." It first received judicial expres- 
sion in the famous case of Boyd v. United States. The opinion of 
Mr. Justice Bradley in this case was objected to by the two con- 
curring Justices,* and has since been variously criticized on the 
ground that the discussion in relation to the Fourth Amendment 
was obiter.™ 

It must be conceded at the outset that this criticism is just. 
The case turned upon the validity of a statute which provided 
that if the claimant of property, under forfeiture at the instance of 
revenue officers, failed to produce invoices called for by the Dis- 
trict Attorney, then the allegations of the District Attorney would 





80 See authorities in note 3, and particularly Annals of Congress, 1789-1791 (Gales 
and Seaton, 1834),at pp. 452, 456, 783; THorPE, Const. History or UNITED STATES 
(1901), pp. 207, 214, 226, 245, 257; 1 ELLIOTT, DEBATES IN STATE CONVENTIONS ON 
CONSTITUTION (1881), 328; vol. 2, p. 177; vol. 3, p. 657. It is, however, interesting to 
note that the amendment underwent a radical change of form, apparently, after adop- 
tion by the House of Representatives; in a Committee of Three appointed to prepare 
the Amendments to be sent to the Senate. In the original form the amendment seemed 
directed only against general warrants, like the Virginia rather than the Massa- 
chusetts Constitution. 

31 Cootey, Const. Lm., 7 ed., p. 431; see also BLack, Const. Law, 3 ed. (1910), 
p. 613. See general discussion in CHAFEE, FREEDOM OF SPEECH, pp. 299-301. 

% 116 U. S. 616 (1886). 

% Tbid., 639-641. 

% See 4 Cox. L. REv., 60, and cases cited; Taft, “The Tobacco Trust Decisions,” 
6 Cox. L. REv. 375, 384, 386; 4 WIGMORE, EVIDENCE, 3125-3127; Adams v. New 
York, 192 U. S.-585, 597 (1904); Hale v. Henkel, 201 U. S. 43, 71, 73 (1906); United 
States v. Wilson, 163 Fed. 338, 340 (1908); but see Weeks v. United States, 232 U. S. 
383 (1914); Silverthorne Lumber Co. v. United States, 251 U. S. 385 (1920). 
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be deemed admitted. In the case in question, the invoices had 
been produced under protest and used as part of the government’s 
case. It was held by the Court that this was error in that the 
statute in effect authorized an unreasonable search and also that 
the claimant was compelled to testify against himself. This 
second consideration would have sufficed for the decision of the 
case, and such was the view of the minority. 

On the other hand, as has already been seen, the connection 
between the privilege against self-incrimination and the right to 
be free from unreasonable searches is much closer than the critics 
of the opinion concede.* The majority opinion so truly reflects . 
the spirit of the American people, that it is recognized as a basic 
authority. 

The importance of this opinion is two-fold: it decides that any 
measure, regardless of its form, which accomplishes the same 
result as an unauthorized search will be deemed similarly repugnant 
to the Fourth Amendment: 


“Tt is our opinion, therefore, that a compulsory production of a man’s 
private papers to establish a criminal charge against him, or to forfeit 
his property, is within the scope of the Fourth Amendment to the Con- 
stitution, in all cases in which a search and seizure would be, because it 
is a material ingredient, and effects the sole object and purpose of search 
and seizure.” *7 


It also distinguishes between the search for things themselves 
prohibited, and that for books and papers sought as evidence: *8 





35 See 4 WIGMORE, EVIDENCE, 3122-3127. Wigmore’s discussion of the nature of 
the privilege against self-incrimination at pages 3122-3124 is foreshadowed in one of 
the pamphlets written at the time of the Wilkes cases: Considerations on the Legality 
of General Warrants (W. Nicoll, 1765). But the opinion of the antagonists of the 
warrants seems to have been clearly that search for evidence itself was unlawful as a 
violation of the privilege. See, for instance, Meredith’s Reply, Letter concerning 
Libels, and Letter to the Earls Egremont and Halifax, cited supra, note 17. See also 
CHAFEE, FREEDOM OF SPEECH (1920), p. 303 and note, and p. 307. 

36 See I. S. C. C. v. Brimson, 154 U. S. 447 (1894); Interstate Com. Comm. 2. 
Baird, 194 U. S. 25 (1904); Wilson v. United States, 221 U. S. 361 (1911); Weeks ». 
United States, 232 U. S. 383 (1914); Perlman v. United States, 247 U. S. 7 (1918), 
and citations in Shepard. 

37 116 U. S. 616, 622 (1886). 

38 Overruling in this connection Stockwell v. United States, 3 Cliff. (U. S.) 284 
(1870) and other cases holding such searches constitutional. See criticism of earlier 
practice in Eaton, Discussion of the Constitutionality of the Act of Congress of March 
2, 1867 (N. Y. Chamber of Commerce, 1874). 
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“The search for and seizure of stolen or forfeited goods, or goods 
liable to duties and concealed to avoid the payment thereof, are totally 
different things from a search for and seizure of a man’s private books 
and papers for the purpose of obtaining information therein contained, 
or of using them as evidence against him. . . . In the one case, the 
government is entitled to the possession of the property; in the other it 
is not.” 39 


The Boyd case also decided that the Fourth Amendment ap- 
plied to forfeiture cases as well as to strictly criminal proceedings.” 

Now, it had been the unvarying law that upon the trial of a 
criminal case, the Court, largely to prevent raising a collateral 
issue, would receive any competent evidence without inquiring 
into the means by which it had been procured.” Nevertheless, on 
the authority of the Boyd case, a Federal District Court decided 
that the mere reception on the trial of evidence, obtained as the 
result of illegal search, constituted reversible error.” An identical 
result has been reached in Iowa and a few other states,“ but the 
old rule was reaffirmed by the Supreme Court of the United 
States on appeal from a New York decision.“ This is in accord 
with the overwhelming weight of authority.” 





39 116 U.S. 616, 623 (1886). 

40 Tbid., 633. 

41 Com. v. Dana, 2 Metc. (Mass.) 329 (1841); State v. Flynn, 36 N. H. 64 (1858); 
4 WicmorE, EvDENCE, 2954; 4 Cox. L. REv. 60; 14 Cot. L. REv. 338; 13 Harv. L. 
REV. 302; 33 Harv. L. REv. 869; see below notes 43-48 for recent cases. 

# United States v. Wong Quong Wong, 94 Fed. 832 (1899). See also Flagg »v. 
United States, 233 Fed. (C. C. A., 2d) 481 (1916). 

# State v. Sheridan, 121 Ia. 164, 96 N. W. 730 (1903); State v. Height, 117 Iowa, 
650, 661 et 3eq., ot N. W. 935 (1902); Blum »v. State, 94 Md. 375, 51 Atl. 26 (1902); 
Town of Blacksburg v. Beam, 104 S. C. 146, 88 S. E. 141 (1916); State v. Salmon, 73 
Vt. 212 (1901) [but see State v. Krinski, 78 Vt. 162, 62 Atl. 37 (1905)]; see also Under- 
wood ». State, 13 Ga. App. 206, 78 S. E. 1103 (1913), overruled in Calhoun ». State, 
144 Ga. 679, 87 S. E. 893 (1915). 

44 Adams v. New York, 192 U.S. 585 (1904). 

45 Shields v. State, 104 Ala. 35, 16 So. 85 (1893); Pope v. State, 168 Ala. 33, 53 So. 
292 (1910); O’Neal v. Parker, 83 Ark. 133, 103 S. W. 165 (1907); People v. Le Doux, 
155 Cal. 535, 546-548, 102 Pac. 517 (1909); Imboden ». People, 40 Colo. 142, 180, go 
Pac. 608 (1907); State v. Griswold, 67 Conn. 290, 34 Atl. 1046 (1896) (strong dissent); 
Lee v. State, 69 Fla. 255, 67 So. 883 (1915); Williams v. State, 100 Ga. 511, 28 S. E. 
624 (1897); Calhoun v. State, 144 Ga. 679, 87 S. E. 893 (1915); State v. Anderson, 31 
Idaho, 514, 174 Pac. 124 (1918) (strong dissent); Gindrat v. People, 138 Ill. 103, 27 
N. E. 1085 (1891); People v. Paisley, 288 Ill. 310, 315, 123 N. E. 573 (1919); State v. 
Miller, 63 Kan. 62, 64 Pac. 1033 (1901); State v. Turner, 82 Kan. 787, 109 Pac. 654 
(1910); State v. Aspara, 113 La. 940, 951, 37 So. 883 (1904); City of Shreveport ». 
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The Supreme Court of the United States upheld the conviction 
in New York on the double ground that there was no illegality 
because the seizure was incidental to the execution of a valid war- 
rant “ (although testimony was offered to show that there never 
had been any warrant) and that the issue could not be collaterally 
raised. The Federal Courts have generally ruled in accordance 
with the second ground of the decision in this case,‘” even where 
the seizure was without any warrant whatever.* 





Knowles, 136 La. 770, 67 So. 824 (1915); State v. Burroughs, 72 Me. 479 (1881); 
Lawrence v. State, 103 Md. 17, 33-37, 63 Atl. 96 (1906); Com. v. Tibbetts, 157 Mass. 
519, 32 N. E. g10 (1893); Com. v. Tucker, 189 Mass. 457, 76 N. E. 127 (1905); People 
v. Aldorfer, 164 Mich. 676, 130 N. W. 351 (1911); State v. Stoffels, 89 Minn. 205, 94 
N. W. 675 (1903); State v. Rogne, 115 Minn. 204, 132 N. W. 5 (1911); Pringle »v. State, 
108 Miss. 802, 67 So. 455 (1914); State v. Pomeroy, 130 Mo. 489, 32 S. W. 1002 (1895); 
State v. Sharpless, 212 Mo. 176, 197, 111 S. W. 69 (1908); State v. Fuller, 34 Mont. 12, 
23, 85 Pac. 369 (1906); Nixon v. State, 92 Neb. 115, 138 N. W. 136 (1912); State v. 
Miller, 71 N. J. L. 527, 60 Atl. 202 (1905); but see State v. Mausert, 88 N. J. L. 286, 95 
Atl. 991 (1915); State v. Barela, 23 N. M. 395, 168 Pac. 545 (1917); People ». Adams, 
176 N. Y. 351, 68 N. E. 636 (1903); People ». McDonald, 177 App. Div. 806, 165 N. Y. 
Supp. 41 (1917); State v. Wallace, 162 N. C. 622, 78 S. E. 1 (1913); Silva v. State, 6 
Okla. Cr. 97, 116 Pac. 199 (1911); State v. McDaniel, 39 Ore. 161, 65 Pac. 520 (1901); 
State v. Ware, 79 Ore. 367, 154 Pac. 905, 155 Pac. 364 (1916); State v. Atkinson, 40 
S. C. 363, 18 S. E. 1021 (1893); but see Town of Blacksburg v. Beam, 104 S. C. 146, 
88 S. E. 441 (1916); Cohn v. State, 120 Tenn. 61, 109 S. W. 1149 (1907); State v. 
Reese; 44 Utah, 256, 140 Pac. 126 (1914); State v. Krinski, 78 Vt. 162, 62 Atl. 37 
(1905); State v. Edwards, 51 W. Va. 220, 41 S. E. 429 (1902); State v. Sutter, 71 W. 
Va. 371, 76S. E. 811 (1912). See also notes in 136 Am. St. Rep. 129; 29 L. R. A. 818; 
59 L. R. A. 466; 8L. R. A. (N. S.) 762; 34 L. R. A. (nN. 5.) 58; L. R. A. rors B. 834; 
L. R. A. 1916 E. 715. It should be noted that a number of these cases really relate to 
the privilege against self-incrimination and that in many states the issue has not been 
squarely presented as the search involved was held legal. 

46 This ground of the decision seems to conflict with the requirement of the Fourth 
Amendment as to particularity of description of the thing to be seized. See infra, 
notes 115 and 127. 

47 N. Y. Cent., etc. R. R. v. United States, 165 Fed. (C. C. A. rst) 833 (1908); 
Hardesty v. United States, 164 Fed. (C. C. A. 6th) 420 (1908); Hartman »v. United 
States, 168 Fed. (C. C. A. 6th) 30 (1909); Ripper v. United States, 178 Fed. (C. C. A. 
8th) 24 (1910); Lum Yan ». United States, 193 Fed. (C. C. A. oth) 970.(1912); May ». 
United States, 199 Fed. (C. C. A. 8th) 53 (1912); Lyman »v. United States, 241 Fed. 
(C. €. A. oth) 945 (1917); Rice v. United States, 251 Fed. (C. C. A. rst) 778 (1918); 
MacKnight »v. United States, 263 Fed. (C. C. A. rst) 832 (1920); Youngblood ». United 
States, 266 Fed. (C. C. A. 8th) 795 (1920); but see Flagg v. United States, 233 Fed. 
481 (C. C. A. 2nd) 481 (1916); United States v. Sassone (S. D. N. Y. 1920) N. Y. L. J. 
3/15/20; and Ex parte Jackson, 263 Fed. 110 (1920). ; 

48 Youngblood v. United States, 266 Fed. (C. C. A. 8th) 795 (1920). Lyman ». 
United States, 241 Fed. (C. C. A. oth) 945 (1917); Lum Yan ». United States, 193 Fed. 
(C. C. A. oth) 970 (1912); but see Flagg v.. United States, 233 Fed. (C. C. A. 2nd) 481 
(1916); United States ». Sassone, (S. D. N. Y. 1920) (N. Y. L. J. 3/15/20); Ex parte 
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In the course of its opinion in the Adams case, the Court, while 
reaffirming the well-settled rule that the Fourth Amendment did 
not apply to the States,“® expressed some doubt as to the effect of 
the Fourteenth Amendment.” Jn a case involving the privilege 
against self-incrimination this doubt was finally resolved in favor 
of the States.*! In the Adams case the Court also reaffirmed the 
right to issue search warrants not only for stolen property, but 
also for any property such as smuggled goods, illegally owned 
liquor, gambling paraphernalia, etc., which the state had a right 
to destroy.” In this connection attention should be called to the 
many cases upholding the right of the police, upon making a lawful 
arrest without a search warrant, to search the person of the sus- 
pect and the room occupied by him, and to seize any instruments 
or evidence of crime thus discovered.™ 

It was not for several years that a way was found, in the Federal 


Jackson, 263 Fed. 110 (1920). A departure from the general rule is to be found in a 
series of informal rulings by Judge Mayer in the Southern District of New York on 
April 28, 1920. Upon oral statements made on the call of the calendar of a very large 
number of prohibition cases that the informations in a large percentage of the cases 
were based on evidence obtained as the result of searches without any warrants, the 
court instructed the district attorney to discontinue the prosecutions in such cases. 

49 192 U. S. 585, 504 (1904). See also Bolln v. Nebraska, 176 U. S. 83 (1900); Ohio 
ex rel. Lloyd v. Dollison, 194 U.S. 445 (1904); Jack v. Kansas, 199 U. S. 372 (1905). 

50 192 U.S. 585, 594 (1904). See also Cons. Rendering Co. v. Vermont, 207 U. S. 
541 (1908). 

5. Twining v. State of New Jersey, 211 U. S. 78 (1908). 

8 192 U.S. 585, 598 (1904). See also Flint v. Stone Tracy Co., 220 U. S. 107 (1911); 
Public Clearing House v. Coyne, 194 U.S. 497 (1904); United States v. Jones, 230 Fed. 
262 (1916); United States v. Welsh, 247 Fed. 239 (1917); Haywood »v. United States, 
268 Fed. (C. C. A. 7th) (1920); Sailly v. Smith, 11 Johns. (N. Y.) 500 (1814); 2 Bov- 
viER’s Law Dic., p. 969; Cootey, Const. Lm., p. 432; 24 Harv. L. REv. 661; 13 
Harv. L. Rev. 302. See also CHAFEE, FREEDOM OF SPEECH, p. 301. 

588 See Weeks v. United States, 232 U. S. 383, 392 (1914); United States v. Welsh, 
247 Fed. 239 (1917); United States v. Wilson, 163 Fed. 338 (1908); United States v. 
Mills, appeal dismissed 220 U. S. 549 (1911), 185 Fed. 318 (1911); ‘United States ». 
Hart, 214 Fed. 655 (1914); Smith v. Jerome, 47 Misc. 22, 93 N. Y. Supp. 202 (1905); 
Houghton v. Bachman, 47 Barb. (N. Y.) 388 (1866); 24 Harv. L. Rev. 661; United 
States ». Murphy, 264 Fed. 842 (1920); Welsh v. United States, 267 Fed. (C. C. A. 
2nd) 819 (1920). See also Matter of Dodge, 191 App. Div. 948, 181 N. Y. Supp. 933 
(1920) affirming without opinion an order denying a motion for the return of evi- 
dentiary papers taken from petitioner at the time of his arrest without warrant for 
alleged bookmaking (Memorandum of argument, N.Y. L. J. 4/17/20). See also 18 
L. R. A. (N. s.) 253; L. R. A. 1916 C. 1017. But see United States v. Mounday, 208 
Fed. 186 (1913); Flagg v. United States, 233 Fed. (C. C. A. 2nd) 481 (1916); and 
Colyer v. Skeffington, 265 Fed. 17, 44 (1920), disapproving wholesale seizures made at 
the time of arrests. 
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Courts at least, to circumvent the effect of the decision in the 
Adams case. In 1908 for the first time, so far as recorded cases 
indicate, a motion was made before trial to compel the District 
Attorney to return papers alleged to have been unlawfully seized.© 
The practice was approved on the ground that the question raised 
was one of general principles not covered by the law of evidence, 
but the application was denied on the ground that there had been 
no unlawful seizure. The next reported instance of such a motion 
was successful, and resulted in an order returning the books and 
papers on the authority of the Boyd case. It is interesting to note 
that the District Attorney refused to obey this order, was punished 
for contempt and appealed to the Supreme Court. The appeals 
were dismissed on the ground that no constitutional question was 
involved.*” The Supreme Court stated that the lower Court had 
the power to return the seized papers not only because of the con- 
stitutional privilege but also because of the Court’s inherent power 
to correct abuses of discretion in the cases of its own officers. 
These cases definitely established that practice, which has since 
been very generally followed.*® 





54 But see the vain attempt made in Smith ». Jerome, 47 Misc. 22, 93 N. Y. ova 
202 (1905) to accomplish this by injunction. 

55 United States v. Wilson, 163 Fed. 338 (1908). 

56 United States v. Mills (appeal dismissed 220 U.S. 549) (1911), 185 Fed. 318 
(1911). 

57 Wise v. Mills, 220 U. S. 549 (1911); Wise v. Henkel, 220 U. S. 556 (1911). 

58 At pp. 555, 558. 

59 See Weeks v. United States, 232 U. S. 383 (1914); Silverthorne Lumber Co. ». 
United States, 251 U. S. 385 (1920); United States v. M’Hie, 194 Fed. 894 (1912); 
United States ». Mounday, 208 Fed. 186 (1913); United States v. Hart, 214 Fed. 655 
(1914); United States v. Hee, 219 Fed. ro1g (1915); United States v. Jones, 230 Fed. 
262 (1916); United States ». Abrams, 230 Fed. 313 (1916); United States v. Friedberg, 
233 Fed. 313 (1916); United States v. Welsh, 247 Fed. 239 (1917); Veeder v. United 
States, 252 Fed. (C. C. A. 7th) 414 (1918); United States ». Gouled, 253 Fed. 770 
(1918); In re Tri-State Coal & Coke Co. 253 Fed. 605 (1918); Im re Rosenwasser Bros., 
Inc., 254 Fed. 171 (1918); Im re Marx, 255 Fed. 344 (1918); Fitter v. United States, 
258 Fed. (C. C. A. 2nd) 567 (1919); Laughter v. United States, 259 Fed. (C. C. A. 6th) 
94 (1919); Coastwise Lumber & Supply Co. v. United States, 259 Fed. (C. C. A. 2nd) 
847 (1919); United States v. Hill, 263 Fed. 812 (1920); United States ». Maresca, 266 
Fed. 713 (1920). Welsh v. United States, 267 Fed. (C. C. A. 2nd) 819 (1920); United 
States v. Rykowski, 267 Fed. 866 (1920); United States ». Brasley, 268 Fed. 59 (1920); 
Haywood v. United States, 268 Fed. (C. C. A. 7th) (1920). See also 24 Harv. L. 
_ Rev. 661. In the state courts this method does not seem to have been much used. 
But see People v. Marxhausen, 204 Mich. 559, 574, 171 N. W. 557 (1919), where the 
authorities are carefully considered and the correct rule is well stated. 
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From this the next step became inevitable — what would happen 
if such a motion were denied and the evidence used? The question 
was determined in Weeks v. United States ® by a reversal of con- 
viction on the ground that such denial constituted prejudicial 
error. Although the Adams case is distinguished partly on the 
ground that the search was made without a warrant, the reasoning 
of the Court would apply equally well where the warrant was 
defective: 


“Tf letters and private documents can thus be seized and held and 
used in evidence against a citizen accused of an offense, the protection 
of the Fourth Amendment declaring his right to be secure against such 
searches and seizures is of no value, and, so far as those thus placed are 
concerned, might as well be stricken from the Constitution.” 


In Flagg v. United States ® the same result was reached where 
no motion was made before trial, the papers having been volun- 
tarily returned after the desired information had been obtained 
from them. One of the judges regretted the rule on the ground 
that subordinates were thereby enabled to prevent convictions by 
making illegal seizures out of excess of zeal or corrupt intent.® 
It is submitted that the balance of public policy favors the doc- 
trine of the Weeks case. Prosecutors can be counted on to restrain 
their subordinates when reversals follow raids, whereas if they are 
free to convict no matter how the evidence is obtained, illegal 

searches and seizures will multiply. In one case, however, the 
' court refused to reverse although the papers used on the trial had 
been illegally seized and a motion for their return duly made on the 
sole ground that their value as evidence was merely cumulative.™ 

A motion to dismiss an indictment or information on the ground 
that it was based upon evidence procured through illegal search 
seems never to have been successfully made in the Federal Courts,® 





60 232 U. S. 383 (1914). See 14 Cor. L. Rev. 338. Followed in United States ». 
Hill, 263 Fed. 812 (1920); United States v. Keydoszius, 267 Fed. 866 (1920). 

* 232 U. S. 383, 393 (1914). 

6 233 Fed. (C. C. A. 2nd) 481 (1916). 

 Tbid., 486. 

“ Laughter v. United States, 259 Fed. (C. C. A. 6th) 94, 99 (1919). 

65 See United States v. Gouled, 253 Fed. 242 (1918); United States v. Welsh, 247 
Fed. 239 (1917), for attempts to accomplish this result which failed because the court 
held the search had not been illegal. See also United States v. Silverthorne, 265 Fed. 
853 (1920), where the motion was denied because the property did not belong to the 
moving party and Haywood »v. United States, 268 Fed. (C. C. A. 7th) (1920), where a 
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although in a recent case leave to file an information was refused 
on the ground that the only evidence had been obtained by wrong- 
ful search,® and in another recent case a plea in abatement, based 
on an unlawful search from which the evidence presented to the 
Grand Jury had been indirectly obtained, was sustained with 
the suggestion that the facts relating thereto be presented before 
the trial of the main issue.” 

There can be no logical objection to such a motion where it 
appears that the indictment or information was based solely, or 
even in preponderant measure, upon such evidence. This was, in 
effect, decided some time ago where the privilege of self-incrimina- 
tion was involved and the question arose upon demurrer to a plea 
in abatement.®* In the recent case of People v. Marxhausen ® the 
return of liquor illegally seized and the dismissal of a complaint 
for violation of the liquor law based upon the illegal seizure was 
affirmed in a well-considered opinion. 

It follows, of course, that evidence so obtained should not be 
used before the Grand Jury any more than at the trial, and it has 
been so held where the papers or other property were ordered re- 
turned before indictment.”? In Silverthorne Lumber Company v. 
United States ™ the Supreme Court refused to punish for contempt 
a corporation and its officers that failed to obey a subpoena to 
produce before a Grand Jury considering indictments against those 
officers, papers of the corporation which had been illegally seized 
and returned on motion. The Court held that although the papers 
might have been produced by subpoena in the first place ™ to per- 
mit their use after the illegal seizure would deprive the corporation 





denial on similar grounds was upheld. But note the recent informal ruling by Judge 
Mayer in the Southern District of New York on April 28, 1920, instructing the dis- 
trict attorney to discontinue the prosecutions in a very large number of prohibition 
cases on this ground upon oral statement of counsel on the call of the calendar. 

66 United States v. Quaritius, 267 Fed. 227 (1920). 

67 United States v. Silverthorne, 265 Fed. 853, 859 (1920). 

68 State v. Spence, 173 Ind. 99, 89 N. E. 488 (1909). 

89 204 Mich. 559, 574, 171 N. W. 557 (1919). For a discussion of the law relating 
to searches for liquor, see note to this case in 3 A. L. RR. 1514. See also United States 
ex rel. Soeder v. Crossen, 264 Fed. 459 (1920). 

70 United States v. Mounday, 208 Fed. 186 (1913); Im re Marx, 255 Fed. 344 (1918). 

7 251 U. S. 385 (1920); see 33 Harv. L. REv. 869; 20 Cot. L. Rev. 484; 29 YALE 
L. J. 553. 

% 251 U. S. 385, 303 (1920). See Hale v. Henkel, 201 U. S. 43, 74 (1906); Wilson 
v. United States, 221 U. S. 361, 382 (1911). See also United States ». Louis & Nash 
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of its rights under the Fourth Amendment. Thus the Supreme 
Court has given clear notice that it will give the fullest practical 
effect to the Constitutional guaranty: 


“The essence of a provision forbidding the acquisition of evidence in 
a certain way is that not merely evidence so acquired shall not be used 
before the Court but that it shall not be used at all. Of course this does 
not mean that the facts thus obtained become sacred and inaccessible. 
If knowledge of them is gained from an independent source, they may 
be proved like any others, but the knowledge gained by the Govern- 
ment’s own wrong cannot be used in the way proposed.” ” 


The question of a corporation’s rights under the Fourth Amend- 
ment had been presented in a case arising out of the Tobacco Trust 
investigation. While the Supreme Court held that the corporation 
could not plead the privilege against self-incrimination,” it was 
assumed to have rights under the Fourth Amendment. The exist- 
ence of such rights was later doubted by the Circuit Court of 
Appeals in the Second District ® and finally made certain by the 
Supreme Court in the Silverthorne case.” 

The Hale case also presented the question of the privilege of the 
officer in whose custody the records of the corporation might be. 
An immunity statute prevented the officer from claiming any per- 


sonal privilege” and it was decided that he could not claim 
the corporation’s privilege.”* In a subsequent case, however, the 
officer claimed the right to withhold corporate records under the 
Fourth and Fifth Amendments, on personal grounds, claiming that 
the records consisted of letters written by himself.’”? The Supreme 





R. R., 236 U. S. 318 (1915); Cons. Rendering Co. v. Vermont, 207 U. S. 541 (1908); 
Taft, “The Tobacco Trust Decisions,” 6 Cot. L. REv. 375 (1906). 

% 251 U.S. 385, 392 (1920). 

™ Hale v. Henkel, 201 U. S. 43, 76 (1906). See also Wilson v. United States, 221 
U. S. 361 (1911); Taft, “The Tobacco Trust Decisions,’’ 6 Cot. L. REv. 375 (1906); 
Proskauer, “Corporate Privilege against Self Incrimination,” 8 Cox. L. REv. 445 
(1908). 

7% Linn v. United States, 251 Fed. (C. C. A. 2nd), 476 (1918). 

76 Silverthorne Lumber Co. v. United States, 251 U. S. 385, 393 (1920). 

7 See in this connection Counselman »v. Hitchcock, 142 U.S. 547 (1892); I. S.C. C. 
v. Baird, 194 U. S. 25 (1904); Jack v. Kansas, 199 U. S. 372 (1905); WiGMoRE, Ev1- 
DENCE (1905) p. 230 in Supplement. 

78 Hale v. Henkel, 201 U. S. 43, 75 (1906). 

7 Wilson v. United States, 221 U. S. 361 (1911). See also Dreier v. United States, 
221 U.S. 394 (1911); Linn v. United States, 251 Fed. (C. C. A. 2nd), 476 (1918); In re 
Rosenwasser Bros., Inc., 254 Fed. 171 (1918). 
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Court brushed both contentions aside, holding that a reasonable 
subpoena was not an unreasonable search and that the property of 
the corporation in no matter whose custody was subject to inspec- 
tion by the state. Where the corporation had been dissolved the 
same result was reached.*° 

In a very recent case it was held that the members of an unin- 
corporated membership association had no standing to move for 
the return of papers seized under a defective warrant from offices 
of the association and, therefore, could not object to the use of 
such papers as evidence against them.*' The Court, in effect, 
treated the membership association as though it had been a cor- 
poration and also intimated that there was no redress for the 
seizure of property belonging to the individuals if taken from the 
possession of the association. This last ruling, it is submitted, is 
at variance with both the letter and the spirit of the Constitution, 
as it ignores the security given to the papers and effects as well as 
the houses of the people, and because it permits the Government 
to benefit by illegal searches so long as it is careful not to take 
property from the possession of its owners. 

It has, similarly, been held that a defendant cannot complain 
of the seizure of books and papers neither his own, nor in his pos- 
session.®* It is also the well-settled rule that where the papers are 


public records the defendant’s custody will not avail him against 
their seizure. Where papers are taken out of the custody of one 
not their owner, it seems that such person can object if there has 
been no warrant, or if the warrant was directed to him,™ but not 
if the warrant is directed to the owner.® If the defendant’s prop- 
erty is lawfully out of his possession it makes no difference by 
what means it comes into the Government’s hands as there has 





80 Wheeler v. United States, 226 U. S. 478 (1913). 

81 Haywood v. United States, 268 Fed. (C. C. A. 7th) (1920). 

8 Moy Wing Sun ». Prentis, 234 Fed. (C. C. A. 7th), 24 (1916); Tsuie Shee ». 
Backus, 243 Fed. (C. C. A. oth), 551 (1917); United States v. Silverthorne, 265 Fed. 
853. (1920). The owner may, however, object. See Newberry v. Carpenter, 107 
Mich. 567, 65 N. W. 530 (1895), and Owens »v. Way, 141 Ga. 796, 82 S. E. 132 (1914). 

8 See Hale v. Henkel, 201 U. S. 43 (1906); Dreier v. United States, 221 U. S. 394 
(1911). In People v. Coombs, 158 N. Y. 532, 53 N. E. 527 (1899), this rule was applied 
to papers fraudulently prepared to cover up the officer’s crime, but not actually filed. 

% Veeder v. United States, 252 Fed. (C. C. A. 7th), 414 (1918). 

85 See Schenck v. United States, 249 U. S. 47 (1919) and Haywood ». United 
States, 268 Fed. (C. C. A. 7th) (1920). 
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been no compulsion exercised upon him. But the privilege ex- 
tends to letters in the mails.*” The privilege extends to the office 
as well as the home.® 

On the other hand, to enable a person to claim the privilege, it is 
not necessary that he be a party to any pending criminal proceed- 
ing. He can object to the illegal seizure of his own property 
and resist a forcible production of it even if he is only called as 
a witness.°*? 

Nor must a person be a citizen to be entitled to the protection 
of the Fourth Amendment.” Accordingly, evidence obtained as 
the result of illegal search and seizure cannot be considered in de- 
termining the facts necessary to justify deportation of an alien.” 
It seems that in such proceeding no preliminary motion need be 
made, at least where the manner of obtaining the evidence is dis- 
closed by the Government in the course of the hearing.*? The 
following principles for the decision of deportation cases have 
recently been laid down by the Department of Labor: * 





86 Johnson v. United States, 228 U. S. 457 (1913); Perlman v. United States, 247 
U.S. 7 (1918). See also Haywood v. United States, 268 Fed. (C. C. A. 7th) 00 (1920). 

87 See Ex parte Jackson, 96 U.S. 727, 733-735 (1877). See Broom, Const. Law 
AND CasEs, 2 ed. (1885), pp. 612-613 for contrary English view. 

88 Silverthorne v. United States, 251 U. S. 385 (1920); United States v. Mills, 
185 Fed. 318 (1911); United States v. M’Hie, 194 Fed. 894 (1912); United States »v. 
Jones, 230 Fed. 262 (1916); United States v. Abrams, 230 Fed. 313 (1916); Flagg ». 
United States, 233 Fed. (C. C. A. 2d), 481 (1916); United States v. Friedberg, 233 
Fed. 313 (1916); United States v. Sassone, N. Y. L. J. (S. D. N. Y.) 3/15/20 (1920); 
see also Addenda. A contrary ruling seems to have been made in a recent liquor 
case: United States v. Lee, N. Y. World (E. D. N. Y.) 5/15/20 (1920). 

89 Counselman v. Hitchcock, 142 U. S. 547 (1892); Ballmann »v. Fagin, 200 U. S. 
186 (1906); and see Weeks v. United States, 232 U. S. 383, 392 (1914). See also New- 
berry v. Carpenter, 107 Mich. 567, 65 N. W. 530 (1895), and Owens v. Way, 141 Ga. 
796, 82 S. E. 132 (1914). 

% United States v. Wong Quong Wong, 94 Fed. 832 (1899); United States v. Sas- 
sone, N. Y. L. J. (S. D. N. Y.) 3/15/20 (1920); Ex parte Jackson, 263 Fed. 110 
(1920); Colyer v. Skeffington, 265 Fed. 17, 24, 27 (1920). 

% United States v. Wong Quong Wong, 94 Fed. 832 (1899); Ex parte Jackson, 263 
Fed. 110 (1920); Colyer v. Skeffington, 265 Fed. 17 (1920). CHAFEE, FREEDOM OF 
SPEECH, p. 241 and note. Professor Chafee takes the position that there is no au- 
thority for any search warrants in deportation proceedings. 

® Fx parte Jackson, 263 Fed. 110 (1920). See also Colyer v. Skeffington, 265 
Fed. 17 (1920). These cases illustrate the extent to which official lawlessness has 
been carried in the anti-Red agitation. The opinions of Judge Bourquin and Judge 
Anderson are notable vindications of the constitutional safeguards. 

% Matter of Thomas Truss (Asst. Secy. of Labor Post, 4/6/20), Congressional 
Record, April 12, 1920, pp. 5985-5986. 
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“to, Statements of the accused alien, whether oral or in writing, 
made while he is in custody and without opportunity fairly afforded 
him from the beginning to be represented by counsel, and without clear 
warning that anything he says may be used against him will be disre- 
garded pursuant to the principle Re Jackson (263 Fed. 110) and of 
Silverthorne v. United States (251 U. S. 385) as having been unlawfully 
obtained. 

“‘rr, Exhibits seized upon the premises or person of the accused alien 
without lawful process will be disregarded pursuant both to the prin- 
ciple and the precise decision in Re Jackson and Silverthorne v. United 
States.” 


Searches and seizures have for a variety of reasons been upheld, 
although under defective warrants, or none at all. It has already 
been seen that such searches might be made at the time of arrest.™ 
Evidence so obtained can be used upon a prosecution for a crime 
other than the one for which the arrest was made.® Apparently a 
seizure made as the result of trickery is not open to attack,® al- 
though it is doubtful if a seizure made as the result of a claim of 
right by an officer in fact having no warrant would be upheld, 
as in such case the owner of the property acts under a compul- 
sion, none the less effective because fictitious.” Seizure by pri- 
vate individuals does not affect the Government’s rights,®* and, 
similarly, seizure by state officials will not affect a prosecution 
in the United States Courts ** unless there was such authoriza- 
tion in advance,!™ or ratification thereafter“ as to make the 
individuals or the State officials in effect representatives of the 
Government. 





% See note 53, supra. 

% United States v. Murphy, 264 Fed. 842 (1920). In this case it was intimated 
that evidence obtained under a properly issued search warrant could be used on a 
trial for an offense different from the one set forth in the affidavit on which the war- 
rant was obtained. But see Addenda for question certified to the Supreme Court 
which raises this point. 

% United States v. Maresca, 266 Fed. 713 (1920). But see Addenda for question 
certified to the Supreme Court which raises this point. 

97 See United States v. Abrams, 230 Fed. 313 (1916). 

% See Bacon v. United States, 97 Fed. (C. C. A. 8th), 35 (1899). 

% Weeks v. United States, 232 U. S. 383, 398 (1914). See Rice v. United States, 
251 Fed. (C. C. A. 1st), 778 (1918); Youngblood v. United States, 266 Fed. (C. C. A. 
8th), 795 (1920). 

100 United States v. Welsh, 247 Fed. 239, 240 (1917). 

1 Flagg v. United States, 233 Fed. (C. C. A. 2nd), 481, 483 (1916). 





378 HARVARD LAW. REVIEW 


Illegality in the original seizure may moreover be waived,!™ as 
by consenting to the impounding of the papers with the clerk,!% 
and cannot be taken advantage of by a defendant who used the 
papers himself and against whom the papers were not used by the 
Government.) 

Furthermore, unless there has been a compulsory production of 
the property, its use violates no constitutional provision. So the 
deposit of exhibits in a patent suit justifies their use in a criminal 
proceeding,’ and papers found in a trunk obtained by use of a 
baggage check taken from a prisoner at time of arrest may be used 
at the trial.’ Similarly, if the papers have been voluntarily sur- 
rendered to the District Attorney or investigating officers no ob- 
jection to their use can be made,!® even though the District At- 
torney may have broken an agreement to return the papers.!% 
But a delivery made as the result of promise of immunity or threat 
by officers is not voluntary.’ Nor is it necessary for the owner to 
await the application of actual force, and no acquiescence will be 
inferred because the property is turned over when demanded by 
an officer determined to execute a search warrant.!° 

A compulsory surrender of letters being written by a prisoner 
made as the result of usual regulations in a prison ™ or of books as 





102 See United States v. Maresca, 266 Fed. 713 (1920). The dictum in that case, 
that where papers have been improperly seized and ordered returned, the order should 
be so framed as to permit the district attorney to retain the papers under a claim of 
title arising out of a gift or waiver subsequent to the seizure, is open to serious criticism, 
as it tends to render the whole proceeding by motion an idle farce. 

108 Farmer v. United States, 223 Fed. (C. C. A. 2nd) 903 (1915). 

104 Fitter v. United States, 258 Fed. (C. C. A. 2nd) 567 (1919). 

105 Perlman v. United States, 247 U. S. 7 (1918). 

106 United States v. Wilson, 163 Fed. 338 (1908). 

107 Linn v. United States, 234 Fed. (C. C. A. 7th) 543 (1916); United States ». 
Hart, 214 Fed. 655 (1914); United States v. Hart, 216 Fed. 374 (1914). See also 
United States ». Maresca, 266 Fed. 713 (1920); United States v. Barry, 260 Fed. 291 
(1919). 

108 United States v. Hart, 216 Fed. 374 (1914). 

109 United States v. Abrams, 230 Fed. 313 (1916), holding such seizure analogous 
to a confession improperly obtained. See Bram »v. United States, 168 U. S. 532 
(1897). 

10 See In re Tri-State Coal & Coke Co., 253 Fed. 605, 608 (1918), and Fitter ». 
United States, 258 Fed. (C. C. A. 2nd) 567 (1919); United States ». Keydoszius, 267 
Fed. 866 (1920). See also United States v. Brasley, 268 Fed. 59 (1920) where a sub- 
poena duces tecum was used. 

12 Stroud v. United States, 251 U. S. 15 (1919). 
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an incident to the administration of a bankrupt’s estate!” is not pro- 
hibited because not made as an incident to criminal prosecution,“ 
and such matter can, therefore, be used in a subsequent criminal 
proceeding. So various statutory regulations involving inspection 
of books and other records have been upheld as incidental to the 
State’s power with respect to taxation, public welfare, etc.! 

Two important questions remain undecided by the Supreme 
Court. The first is suggested by the Adams case: Will a seizure of 
property not covered by the search warrant be condemned? The 
second follows from the dictum in the Boyd case: Will a search 
warrant, otherwise valid, be condemned solely on the ground that 
it is for the purpose of seeking evidence? On the principles laid 
down in the cases and other authorities it would seem that the 
answer to both these questions should be affirmative. The precise 
language of the second part of the Fourth Amendment requiring 
that the property to be seized be particularly described, demands 
such answer to the first question. In some of the lower Federal 
Courts, such cases have accordingly been decided adversely to the 
Government." The second question has never been squarely 
presented, but numerous expressions of opinion would indicate 
that such a search for evidence would be illegal." 





u2 Johnson v. United States, 228 U. S. 457 (1913). But see Blum ». State, 94 Md, 
375, 51 Atl. 26 (1902). 

3 See also Public Clearing House v. Coyne, 194 U. S. 497 (1904). 

u4 See Flint v. Stone Tracy Co., 220 U. S. 107 (1911); Public Clearing House ». 
Coyne, 194 U. S. 497 (1904); Co-Op. Building & Loan Assn. »v. State, 156 Ind. 463, 
60 N. E. 146 (1901); Washington Nat. Bk. v. Daily, 166 Ind. 631, 77 N. E. 53 (1906); 
People v. Henwood, 123 Mich. 317, 82 N. W. 70 (1900); People v. Schneider, 139 
Mich. 673, 103 N. W. 172 (1905); State v. Stoffels, 89 Minn. 205, 904 N. W. 675 (1903); 
City of St. Joseph v. Levin, 128 Mo. 588, 31 S. W. ror (1895); State v. Hanson, 114 
Minn. 136, 130 N. W. 79 (1911); State v. Hand Brewing Co., 32 R. I. 56, 78 Atl. 499 
(1911); Sister Felicitas v. Hartridge, 148 Ga. 832, 98 S. E. 538 (1919); Com. v. Mecca 
Co-Op. Co., 60 Pa. Supr. Ct. 314 (1915); 24 Harv. L. REv. 661; but see United States 
v. Louis. & Nash. R. R., 236 U. S. 318 (1915). See also 25 L. R. A. (N. Ss.) 818. 

15 United States v. M’Hie, 194 Fed. 894 (1912); In re Chin K. Shue, 199 Fed. 282 
(1912); United States v. Friedberg, 233 Fed. 313 (1916); United States »v. Hill, 263 
Fed. 812 (1920); and see United States v. Mills (appeal dismissed 220 U. S. 549 (1911) ), 
185 Fed. 318 (1911); United States ». Mounday, 208 Fed. 186 (1913); Flagg v. United 
States, 233 Fed. (C. C. A. 2nd) 481 (1916), disapproving wholesale seizure at time of 
arrest. See also Rice v. United States, 251 Fed. (C. C. A. 1st) 778 (1918) and Colyer 
v. Skeffington, 265 Fed. 17, 44 (1920). See CHAFEE, FREEDOM OF SPEECH, pp. 302-311, 
for recent raids where the scope of the warrants was exceeded by the executing officers. 

‘6 Entick v. Carrington, 19 How. St. Tr., 1029, 1073 (1765); Boyd ». United 
States, 116 U. S. 616, 623 (1886); Veeder v. United States (Certiorari denied 246 U. S. 
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In this connection it is important to consider the so-called Es- 
pionage Act’ under which the use of search warrants in the 
Federal Courts has been greatly extended."* Before the enact- 
ment of this law the use of such warrants had been restricted to 
revenue, counterfeiting and a few other classes of cases."* It was 
at one time thought that no special statutory authority for the 
issuance of such warrants was necessary,’ but the better opinion 
was otherwise.’ 

The Espionage Act provides that search warrants may be issued 

. under one of three contingencies: (§ 1) “when the property was 
stolen or embezzled”’; (§ 2) “‘when the property was used as the 
means of committing a felony”’; (§ 3) ‘“‘when the property, or any 
paper, is possessed, controlled or used in violation of section 22.” 

It is therefore significant that Congress has not authorized a 
search for evidence, and in view of the circumstances under which 
the Act was passed, it is safe to assume that Congress did not 
believe that it had constitutional power to do so. It is also 
worthy of note that this Act is in effect a reproduction of the pro- 

visions long existing in the State of New York,’ which have been 
declared an embodiment of the historical doctrine.” 

























675 (1918) ), 252 Fed. (C. C. A. 7th) 414, 418 (1918); Coastwise Lumber & Supply Co. 
v. United States, 259 Fed. (C. C. A. 2nd) 847, 853 (1919); Haywood ». United States, 
268 Fed. (C. C. A. 7th) (1920); BLack, Const. Law, 3 ed. (1910), p. 613; COoLEy, 
Const. Lim., 7 ed., p. 431; see also Robinson v. Richardson, 13 Gray (Mass.), 454 
(1859); Lippman v. People, 175 Ill. ror, 114, 51 N. E. 872 (1898). See Addenda for 
question certified to the Supreme Court which raises this point. 

17 Act June 15, 1917, c. 30, Title XI, 40 Strat. at L. 228. 

u8 Hough, “Law in Wartime,” 31 Harv. L. REv. 692, 698 (1918). 

119 See United States v. Jones, 230 Fed. 262 (1916). 

20 United States v. M’Hie, 194 Fed. 894, 898 (1912). 

21 United States v. Jones, 230 Fed. 262 (1916); see Hough, “Law in Wartime,” 
31 Harv. L. REV. 692, 698 (1918), and United States v. Maresca, 266 Fed. 713 (1920). 
CHAFEE, FREEDOM OF SPEECH, p. 304. 

#2 But under the Prohibition Act search warrants may be issued for a property 
used in the commission of a misdemeanor. See United States v. Friedman, 267 Fed. 
856 (1920), and United States ». Metzger (Eastern District, New York, 1920) not 
yet reported. 

1% Sec, 22, 40 Stat. aT L. 230, punishes possession of property or papers in aid of 
foreign governments and in violation of a penal statute or of United States rights 
under treaties or international law. 

4 Code, Crim. Proc. § 791 et seq. 

25 People ex rel. Simpson v. Kempner, 208 N. Y. 16, ror N. E. 794 (1913); United 
States v. Maresca, 266 Fed. 713 (1920). See also United States v. Rykowski, 267 
Fed. 866, 870 (1920). 
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The Espionage Act also makes clear the exact limitations upon 
.the issuance of search warrants and in this respect merely con- 
forms to the Constitution and the previous decisions. After 
(§ 3) paraphrasing the Fourth Amendment with respect to prob- 
able cause and particularity of description?’ it provides (§ 5) 
that the affidavit upon which the warrant is to be granted must 
state ‘‘facts tending to establish the grounds of the application or 
probable cause for believing that they exist.” 

This provision should do away with search warrants granted on 
mere suspicion. Such proceedings have always been declared il- 
legal as in conflict with the Constitution.* This rule has been 
well stated in the Circuit Court of Appeals for the 7th Circuit as 
follows: 1° 


“No search warrant shall be issued unless the judge has first been 
furnished with facts under oath — not suspicions, beliefs or surmises — 
but facts which, when the law is properly applied to them, tend to es- 
tablish the necessary legal conclusion, or facts which, when the law is 
properly applied to them, tend to establish probable cause for believ- 
ing that the legal conclusion is right. . . . If the sworn accusation is 
based on fiction, the accuser must take the chance of punishment for 
perjury.” 





26 See Coastwise Lumber Co. v. United States, 259 Fed. (C. C. A. 2nd) 847, 852 
(1919), and Colyer v. Skeffington, 265 Fed. 17, 44, 45 (1920). 

27 With respect to the necessity for particularity, see West ». Cabell, 153 U. S. 
78 (1894); Weeks v. United States, 232 U. S. 383, 393 (1914); Hale ». Henkel, 201 
U. S. 43, 76 (1906); United States v. Friedberg, 233 Fed. 313 (1916); Veeder v. United 
States (Certiorari denied 246 U. S. 675), 252 Fed. (C. C. A. 7th) 414, 418 (1918); In re 
Tri-State Coal & Coke Co., 253 Fed. 605 (1918); Haywood v. United States, 268 Fed. 
(C. C. A. 7th) (1920); United States v. Friedman, 267 Fed. 856 (1920), and United 
States v. Rykowski, 267 Fed. 866 (1920); Sandford v. Nichols, 13 Mass. 286 (1816); 
Johnson v. Comstock, 14 Hun (N. Y.), 238 (1878). For the English rule, see Jones ». 
German (C. of A.) [1897] 1 Q. B. 374. 

128 Rice v. Ames, 180 U. S. 371 (1901); United States v. Baumert, 179 Fed. 735 
(1910); United States ». Premises in Butte, Mont., 246 Fed. 185 (1917); Veeder 2. 
United States (Certiorari denied 246 U. S. 675 (1918) ), 252 Fed. (C. C. A. 7th) 414 
(1918); In re Tri-State Coal & Coke Co., 253 Fed. 605 (1918); Im re Rosenwasser 
Bros., Inc., 254 Fed. 171 (1918); Coastwise Lumber & Supply Co. ». United States, 
259 Fed. (C. C. A. 2nd) 847 (1919); United States ». Maresca, 266 Fed. 713 (1920); 
see also Cootey, Const. Lim., ‘7 ed., p. 429; United States v. Pitotto, 267 Fed. 603 
(1920); and United States ». Rykowski, 267 Fed. 866 (1920). CHAFEE, FREEDOM OF 
SPEECH, Pp. 304. 

29 Veeder v. United States (Certiorari denied 246 U. S. 675 (1918) ), 252 Fed. 
(C. C. A. 7th) 414, 418 (1918). 
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It is, therefore, insufficient to allege mere belief as to the commis- 
sion of the crime, or even facts stated on information and belief, 
unless the sources of the information are disclosed. Nor is a 
statute constitutional which makes such expression of belief equiv- 
alent to proof of probable cause." It has, however, been held 
that the Court in passing upon the validity of the seizure need not 
confine itself to the affidavit upon which the warrant was issued, 
but can consider the complaint which has been made and which 
would be presumed to have been before the commissioner,!* and 
even any facts which may have been developed at the hearing be- 
fore the commissioner, or otherwise between the issuance of the 
warrant and the determination by the Court.’* These rulings do 
not seem to be sound in principle, but the second one is apparently 
based on sections 15 and 16 of the Espionage Act. It is submitted 
that they violate the requirements of the Constitution on the 
subject, especially if the seized property is relied upon to establish 
the existence of probable cause. 

Warrants have been found sufficient in a number of cases ™ 
but despite the decisions and the plain language of the Espionage 
Act as to probable cause, many warrants appear to have been 
improperly granted.” The warrant may not be issued for private 
ends, but only in criminal, or quasi-criminal proceedings.! 

180 Rice v. Ames, 180 U. S. 371 (1901); United States ». Baumert, 179 Fed. 735 
(1910); Ripper v. United States, 178 Fed. (C. C. A. 8th) 24 (1910); Jn re Rosenwasser 
Bros., Inc., 254 Fed. 171 (1918); United States v. Michalski, 265 Fed. 839 (1919); 
Johnson v. Comstock, 14 Hun (N. Y.), 238 (1878). See People ex rel. Livingston v. 
Wyatt, 186 N. Y. 383, 79 N. E. 330 (1906). But see Jones v. German (C. of A.) 
[1897] 1 Q. B. 374 for the English view. See notes in 1 Ann. Cas. 650; 18 Ann. Cas. 
817. 

181 Lippman ». People, 175 Ill. 101, 51 N. E. 872 (1898). See 12 Harv L. REV. sos. 

182 In re Rosenwasser Bros., Inc., 254 Fed. 171 (1918). 

188 United States v. Gouled, 253 Fed. 770 (1918); United States v. Maresca, 266 Fed. 
713 (1920). See also Haywood v. United States, 268 Fed. (C. C. A. 7th) (1920). 

14 Beavers v. Henkel, 194 U. S. 73 (1904); United States v. Gouled, 253 Fed. 770 
(1918); Im re Rosenwasser Bros., Inc., 254 Fed. 171 (1918); United States v. Fried- 
man, 267 Fed. 856 (1920); Jones v. German (C. of A.) [1897] 1 Q. B. 374. See Cootry, 
Const. Lim., 7 ed., pp. 429-430. But see Addenda. 

185 Veeder v. United States, 252 Fed. (C. C. A. 7th) 414 (1918); In re Tri-State 
Coal & Coke Co., 253 Fed. 605 (1918); Im re Marx, 255 Fed. 344 (1918); Coastwise 
Lumber & Supply Co. ». United States, 259 Fed. (C. C. A. 2nd) 847 (1919); United 
States v. Maresca, 266 Fed. 713 (1920); Haywood v. United States, 268 Fed. (C. C. 
A. 7th) (1920); United States v. Pitotto, 267 Fed. 603 (1920); United States ». 
Rykowski, 267 Fed. 866 (1920). CHAFEE, FREEDOM OF SPEECH, pp. 302-311. 

#86 Robinson v. Richardson, 13 Gray (Mass.), 454 (1859); People ex rel. Simpson 
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Although the Fourth Amendment does not prevent the produc- 
tion of books and papers on a trial,!*” it has been held, as a result 
of a dictum in the Boyd case, that a production compelled by sub- 
poena duces tecum is subject to the same rules with respect. to 
reasonableness as govern a search warrant. A subpoena was ac- 
cordingly declared unreasonable because it called for the produc- 
tion of all contracts and correspondence with a large number of 
concerns over a long period of time.'** 

As the executing officer has no discretion to omit any of the 
things specified in the warrant it should appear from the affidavit 
that the facts justify the seizure of all the property; otherwise the 
warrant should be quashed.’ So improper execution of the war- 
rant renders the whole proceeding defective — as where the proper 
officer was not present at the time,!° or where the marshal ex- 
ceeded the scope of the warrant.’ 

The Espionage Act (§§ 7-14) prescribes the various things to 
be done by the executing officer and also (§§ 15, 16) affords the 
owner an opportunity of contesting the seizure before the judge or 
commissioner who issued the warrant. Prior to the passage of the 
Espionage Act it had been held that the motion could be made 
only where the papers were in the custody of the Court, or at least 





v. Kempner, 208 N. Y. 16, ror N. E. 794 (1913); Lippman ». People, 175 Ill. ror, 51 
N. E. 872 (1898). See also Sanford v. Richardson, 176 App. Div. 199, 161 N. Y. 
Supp. 1026 (1916); and Matter of Ehrich v. Root, 134 App. Div. 432, 119 N. Y. Supp. 
395 (1909). 

37 J. S. C. C. v. Brimson, 154 U. S. 447 (1894); In re Chapman, 166 U. S. 661 
(1897); I. S. C. C. v. Baird, 194 U. S. 25 (1904); Hale v. Henkel, 201 U. S. 43, 73 
(1906); Flint ». Stone Tracy Co., 220 U. S. 107, 174 (1911); Matter of Mohawk Over- 
all Co., 210 N. Y. 474, 104 N. E. 925 (1914). But see Im re Jefferson, 96 Fed. 826 
(1899), where a wife’s testimony in bankruptcy was excluded. See also United States 
v. Brasley, 268 Fed. 59 (1920). 

188 Hale v. Henkel, 201 U. S. 43, 74, 76, 77 (1906). See also Wilson v. United States, 
221 U.S. 361, 382 (1911); United States v. Louis. & Nash. R. R., 236 U. S. 318 (1915); 
Taft, “The Tobacco Trust Decisions,” 6 Cot. L. Rev. 375 (1906). But see Cons. 
Rendering Co. v. Vermont, 207 U.S. 541, 554 (1908), and United States v. Watson, 
266 Fed. 736 (1920), where similar subpoenas were declared not unreasonable. See 
also Matter of Mohawk Overall Co., 210 N. Y. 474, 104 N. E. 925 (1914), and Matter 
of Foster, 139 App. Div. 769, 124 N. Y. Supp. 667, 675 (1910). 

189 Veeder v. United States (Certiorari denied 246 U. S. 675 (1918) ‘i 252 Fed. 
(C. C. A. 7th) 414, 418 (1918). 

40 United States v. M’Hie, 194 Fed. 894, 898 (1912). ° 

141 See United States v. Mills (appeal dismissed 220 U. S. 549 (1911) ), 185 Fed. 
318 (1911); United States v. Friedberg, 233 Fed. 313 (1916). 
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only after a proceeding had been instituted, and therefore not to 
recover property seized by revenue officers and still held by. 
them. It is submitted that section 16 of this Act authorizes the 

making of such motion, at least where a warrant had been issued, 

regardless of what branch of the Government was concerned in the 

seizure. 

A curious question of practice has also arisen in this connection. 
In at least one case, the District Court has entertained a motion 
to review the seizure despite a previous hearing by the commis- 
sioner, but in a recent case it was held that the commissioner was 
acting as a court of co-ordinate jurisdiction so that the District 
Court could not review his order.“ But it has been held that no 
appeal lies to the Circuit Court of Appeals from an order of the 
District Court denying a motion for return, on the ground that 
the order is interlocutory and that it can only be reviewed on 
appeal from a judgment of conviction, — except where the 
motion is made by one not a party to the proceeding.” The result 
of these rulings is that there is no way except after conviction by 
which a defendant can review an order made by the commissioner 
denying a motion to return seized property. 

Where it is conceded that the seizure was illegal it is not proper 
to withhold the papers because it is claimed that they belong to 
the United States: they should be restored “to that possession 
from which they never should have been taken,”!’ although con- 
traband property will not be returned.’* It has also been de- 
cided that mere delay in making the motion, or informality in the 
papers is no ground for denial. Nor should such motion be de- 


1 United States v. Hee, 219 Fed. rorg (1915); Im re Chin K. Shue, 199 Fed. 282 
(1912). 

18 In re Tri-State Coal & Coke Co., 253 Fed. 605 (1918). 

14 United States v. Maresca, 266 Fed. 713 (1920). 

45 Coastwise Lumber & Supply Co. v. United States, 259 Fed. (C. C. A. 2nd) 847 
(1919), but see dissenting opinion urging that such motion is an independent pro- 
ceeding. 

46 Veeder v. United States (Certiorari denied 246 U. S. 675 (1918) ), 252 Fed. 
(C. C. A. 7th) 414 (1918). See United States v. Maresca, 266 Fed. 713 (1920); Coast- 
wise Lumber & Supply Co. v. United States, 259 Fed. (C. C. A. 2nd) 847 (1919). 

47 In re Marx, 255 Fed. 344 (1918). 

48 United States ». Rykowski, 267 Fed. 866 (1920) (liquor stills). See also United 
States v. “The Spirit of ’76” (1917), Department of Justice, Bulletin No. 33 (moving 
picture). 

49 Laughter v. United States, 259 Fed. (C. C. A. 6th) 94 (1919). But see Farmer 
v. United States, 223 Fed. (C. C. A. 2nd) 903 (1915). 
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nied because the District Attorney has voluntarily returned the 
books and papers after he has obtained all the necessary informa- 
tion from them.”° The Court should always direct the return not 
only of the papers seized, but also of any “copies, photographs or 
memoranda thereof, made since the same were taken.” 

The remedy for illegal searches and seizures by motion is thus 
well established. Those who may object that this effective enforce- 
ment of the constitutional guaranty may impede the arm of the 
Government should consider well the opinion of Mr. Justice Davis 
in that case which represents the high-water mark of civil liberties, 
Ex parte Milligan: * 


“Those great and good men foresaw that troublesome times would 
arise, when rulers and people would become restive under restraint, and 
seek by sharp and decisive measures to accomplish ends deemed just 
and proper; and that the principles of constitutional liberty would be in 
peril, unless established by irrepealable law. The history of the world 
has taught them that what was done in the past might be attempted in 
the future. The Constitution of the United States is a law for rulers 
and people, equally in war and in peace, and covers with the shield of 
its protection all classes of men, at all times, and under all circum- 
stances. No doctrine, involving more pernicious consequences, was 
ever invented by the wit of man than that any of its provisions can be 
suspended during any of the great exigencies of government.” ! 


Addenda. Since the above was originally written there has come to 
the writer’s attention the fact that the Circuit Court of Appeals for 
the Second Circuit has certified to the Supreme Court in the case 
of Gouled v. United States, 264 Fed. 839 (1920), a number of ques- 
tions bearing on the subject of this article. In that case certain 
papers were taken without a warrant as the result of artifice, an- 
other paper was taken under a warrant charging an offense other 
than the one for which the defendant was indicted and tried, and 
still other papers were taken under a warrant which in effect au- 





180 Flagg v. United States, 233 Fed. (C. C. A. 2nd) 481, 483 (1916). 

151 Jn re Tri-State Coal & Coke Co., 253 Fed. 605, 608 (1918); United States ». 
Brasley, 268 Fed. 59 (1920). 

182 4 Wall. (U. S.) 2 (1866). In that case a sentence of death imposed by a co 
martial and approved by President Lincoln, was set aside on the ground that the 
accused was entitled to trial in the regular criminal courts. 

18 Tbid., 120, 121. 
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thorized a search for evidence. The approaching decision of the 
Supreme Court should, therefore, chart fully the important spaces 
left untouched by the Boyd, Adams, and Weeks cases. 

The following are the questions certified: 


“qst. Is the secret taking or abstraction without force by a repre- 
sentative of any branch or subdivision of the Government of the United 
States of a paper writing of evidential value only, belonging to one sus- 
pected of crime and from the house or office of such person, a violation 
of the Fourth Amendment? 

“and. Is the admission of such paper writing in evidence against the 
same person when indicted for crime a violation of the Fifth Amend- 
ment? 

“3rd. Are papers of no pecuniary value, but possessing evidential 
value against persons presently suspected and subsequently indicted 
under Sections 37 and 215, U. S. C. C., when taken under search war- 
rants issued pursuant to Act of June 15th, 1917, from the house or office 
of the person so suspected, seized and taken in violation of the Fourth 
Amendment? 

“ath. If such papers so taken are admitted in evidence against the 
person from whose house or office they were taken, such person being on 
trial for the crime of which he was accused in the affidavit for warrant, 
is such admission in evidence a violation of the Fifth Amendment? 

“sth. If in the affidavit for search warrant under Act of June 15th, 
1917, the party whose premises are to be searched be charged with one 
crime and property be taken under the warrant issued thereon, can such 
property so seized be introduced in evidence against said party when on 
trial for a different offense? 

“6th. If papers of evidential value only be seized under a search war- 
rant and the party from whose house or office they are taken be indicted 
— if he then move before trial for the return of said papers and said 
motion is denied — is the Court at trial bound in law to inquire as to 
the origin of or method of procuring said papers when they are offered 
in evidence against the party so indicted?” 


The author sees no reason for doubting the soundness of the 
decisions in United States v. Maresca, 266 Fed. 713 (1920), on the 
first question, in United States v. Murphy, 264 Fed. 842 (1920), on 
the fifth question, and in United States v. Hill, 263 Fed. 812 (1920), 
on the sixth question. Under Wigmore’s analysis and Adams v. 
New York, 192 U.S. 585 (1903), negative answers may be expected 
to the second and fourth questions — see Haywood v. United 
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States, 268 Fed. (C. C. A. 7th) 000 (1920). An affirmative answer 
may be expected to the important third question, qualified proba- 
bly as indicated in MacKnight v. United States, 263 Fed. (C.C. A. 
1st), 832 (1920),and in Haywood v. United States, 268 Fed. (C. C. A. 
7th) (1920). 

Osmond K. Fraenkel. 


New York City. 
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THE PROGRESS OF THE LAW, 1919-1920 


EQUITABLE RELIEF AGAINST TORTS 


— G the treatises on Equity recently published are the sur- 

vey in one volume by Professor George L. Clark of the Uni- 
versity of Missouri; the fourth edition of Pomeroy’s exhaustive 
work, in six volumes;? the fourteenth American edition of Story, 
by W. H. Lyon, Jr., in three volumes; * and the third English edi- 
tion of Story, by A. E. Randall, in one volume.‘ 

The recent decisions on the scope of equity jurisdiction, specific 
performance, and trusts have already been presented in this series 
by others.’ The topics in Equity discussed in this article comprise 
injunctions against torts. 


(1) Waste, Trespass and Violations of Easements 


The position of a tenant for life without impeachment of waste 
is neatly brought out by Gage v. Pigott.6 Ornamental timber was 
cut down by the government under its power of eminent domain. 
It was held that the proceeds should be invested to follow the set- 
tlement, the income being paid to such a tenant for his life; although 
he could not cut down the trees himself, he was entitled to enjoy 
them during his tenancy, and consequently to benefit from the 
monetary substitute for the same period. If they had been tor- 
tiously felled by an outsider, the same result would follow. 

The growing willingness of American courts to grant interlocu- 





1 E. W. Stephens Pub. Co., Columbia, Mo., 1919; reviewed in 33 Harv. L. Rev. 
122 (1919); 18 Micu. L. REv. 817; 15 Int. L. Rev. 132 (1920). See also his “‘ Equi- 
table Relief against Nuisances and Similar Wrongs in Missouri,” 20 Untv. Mo. Butt. 
No. 32, Law Series, 17. 

2 Bancroft, Whitney Co., San Francisco; Lawyers Co-operative Pub. Co., Rochester 
(1919). 

3 Little, Brown, & Co., Boston (1918); reviewed in 19 Cox. L. REv. 88; 67 U. or 
Pa. L. REv. 210; 28 YALE L. J. 718; 3 Minn. L. REv. 437; 88 Cent. L. J. 347; 17 
Mics. L. REv. 351; 6 VA. L. REv. 550; 15 Int. L. REv. 132. 

4 Sweet & Maxwell, Ltd., London; to be reviewed subsequently. 

5 “Equity,” Roscoe Pound, 33 Harv. L. REv. 420, 813, 929; “Trusts,” A. W. 
Scott, ib. 688. 

6 53 Ir. L. T. R. 33 (1918); noted in 33 Harv. L. REv. 618 (1920). 
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tory mandatory injunctions is shown by Keys v. Alligood.?” A 
temporary injunction restraining the defendants from interfering 
with a road had been wilfully violated by them. After hearing, the 
defendants were ordered to restore the road to its original condi- 
tion at once. On appeal the order was sustained. The court first 
observed that since the defendants could be punished for the con- 
tempt by fine or imprisonment, they could be allowed as an alterna- 
tive to make reparation. The decision is then rested on the broader 
ground that the order was valid as a mandatory injunction, which 
may be issued in a proper case on preliminary hearing. 


“Gross violations of rights may occur in the shortest possible time; 
and a few hours’ wrongdoing may result in the creation of an intolerable 
nuisance or in the production of an injury which, if prolonged, might 
soon become irreparable. In such cases the interposition of the strong 
arm of the chancellor ought to be most swift; and if the immediate re- 
lief afforded could not, in a proper case, be restorative, as well as pro- 
hibitory, no adequate redress would, in many instances, be given.” ® 


Although Lord Eldon is usually regarded as reactionary, his judicial 
attitude is frequently in advance of later American judges. His 
decision in Lane v. Newdigate,® granting a preliminary injunction, 
mandatory in substance though prohibitory in form, was de- 
nounced by Judge Sharswood as “‘a precedent that ought not to be 
followed in this or any other court.” ?° Nevertheless, the recent 
case approves Lane v. Newdigate, but declares that the time has 
come to abandon its “roundabout mode.” 


“Tn these days, we . . . look rather to the substance than to the form 
of things, as being a more direct, simple, and effective way of dealing 
with the rights and remedies of litigants. . . . Why not call this process 
by its right name, instead of granting what is really mandatory, under 
the guise of preventive relief? When this is done, we are trying to de- 
ceive ourselves, for no good or practical reason, when we know what we 
are actually doing, or what the inevitable effect will be. It is simply 
adherence to an old form and custom of the court of equity which did 
not even gain the approval of some of its ablest chancellors. In modern 
times, since we try to call things by their true and appropriate titles, so 





7 178 N. C. 16, 100 S. E. 113 (1919). For the same position, see “Mandatory In- 
junctions,” Jacob Klein, 12 Harv. L. REv. 95. 

8 178 N. C. 16, 18, 100 S. E. 113, 114 (1919). 

® 10 Vesey, 192 (1804). 

10 Audenried v. Philadelphia, etc. R. R., 68 Pa. 370, 375 (1871). 
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we may be better understood, the decided trend of the courts, especially 
in this country, is towards a more sensible policy, as we have already 
shown by authority.” ™ 


Can an equity court which is asked to enjoin trespasses make a 
final adjudication of title, or must this be left to an action at law? 
In Greeson v. Cannon,” a defendant in possession of land claimed 
by the plaintiff was permanently enjoined from injurious acts, but 
the equity court held it had no power to add an order to get out. 
The plaintiff then brought an action of ejectment, in which the 
law court refused to try the question of title anew, holding that by 
virtue of the equity suit it was res adjudicata in the plaintifi’s favor. 
Such an effect would, of course, not be given to a temporary in- 
junction or even to a permanent injunction against trespasses on 
foreign land.” 

The asportation of a chattel was enjoined in Shrouder v. Sweat." 
An automobile carrying liquor was seized by the sheriff, who in- 
stituted proceedings to have the car condemned and sold. An in- 
nocent mortgagee of the car had the sale restrained, until pro- 
vision was made for the application of the proceeds of the sale to 
the lien of the mortgage. The frequency of such seizures makes it 
probable that this point will be often litigated in other states.® 
On the other hand, the owner of a stranded steam yacht could not 
enjoin a lien creditor who was salving it without any legal right to 
do so. The plaintiff’s hands were considered not to be clean, be- 
cause he had failed to tender the amount due to the defendant.'® 

A recent New Jersey decision !’ throws doubt on the reasoning of 
Hart v. Leonard,* a leading case for the narrow view as to the 
jurisdiction of equity to protect easements. In that case Justice 
Dixon set forth nine classes of cases in which “courts of equity 





1 178 N. C. 16, 20, 100 S. E. 113, 115 (19109). 

2 217 S. W. (Ark.) 786 (1920); noted in 20 Cor. L. REv. 622 (1920). 

18 Some courts are unwilling to enjoin foreign trespasses because foreign title is in- 
volved. Columbia Dredging Co. ». Morton, 28 App. D. C. 288 (1907). Contra, Alex- 
ander v. Tolleston Club, r1o Ill. 65 (1884). 

M4 148 Ga. 378, 96 S. E. 881 (1918). 

18 See 30 YALE L. J. or (1920); 34 Harv. L. REV. 200. 

16 Louisiana Agricultural Corp. v. Pelican Oil Refining Co., 256 Fed. 822 (C. C. A. 
sth, 1919). 

Renwick v. Hay, 90 N. J. Eq. 148, 106 Atl. 547 (1919). 

18 42 N. J. Eq. 416, 7 Atl. 865 (1886); 1 Ames, CASEs ON EQuity JURISDICTION, 
549. 
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may, by decree and injunction, protect and enforce legal rights in 
real estate.’’ Inasmuch as the facts did not fall within any of the 
nine classes, he automatically refused relief. Vice-Chancellor Lane 
now comments in Renwick v. Hay,'* “I do not conceive that there 
may not be cases, cognizable in equity, which do not fall strictly 
within any one of the nine classes mentioned by Justice Dixon.” 
It is to be hoped that the New Jersey Court of Errors and Appeals 
will also disown the defective reasoning of Hart v. Leonard, right 
as its result was because of the adequacy of the legal remedy. Jus- 
tice Dixon was attempting to apply in law the logical method of 
elimination or exclusion, which always charmed us in plane geom- 
etry. If the line A B is unequal to C D, it must be so in either of 
two ways, greater or less. Then we prove it cannot be greater and 
it cannot be less. Therefore it is not unequal, and AB = CD. The 
difficulty is that this method is sound only when the classification 
is exhaustive. The list of excluded possibilities must include all 
the possibilities, and of this we can rarely be sure in less exact 
sciences than mathematics. We know that there are only two 
kinds of inequality, but Justice Dixon could not be sure that there 
were only nine kinds of equitable relief, especially when he had 
failed to go outside New Jersey to search for a tenth category. It 
is the same fallacy into which Darwin fell in attributing the parallel 
roads of Glen Roy to the action of the sea, because no other explana- 
tion he could think of was possible. Then Agassiz propounded his 
glacier-lake theory, which Darwin had neglected to consider. And, 
he adds, “‘My error has been a good lesson to me never to trust in 
science to the principle of exclusion.” 7° 

This question of Hunt v. Leonard is very important, for it shows 
the danger in our system of law which has grown up from concrete 
cases rather than from abstract reasoning, of using precedents as 
principles per se and not as illustrations of a principle. Equity re- 
lieves against torts when the remedy at law is inadequate. It was 
inadequate in Dixon’s nine classes, and may be equally so in a 
dozen new classes. Of course a different system of law, which is 





19 90 N. J. Eq. 110, 106 Atl. 547, 549 (1919). 

20 y Lire AND LETTERS OF CHARLES DARWIN, 57 (ed. 1901). Ihave heard a thought- 
ful woman argue against gambling thus: There are four ways to obtain money, 
earning, finding, receiving a gift, stealing. Gambling is neither of the first three. 
Therefore, it is the fourth. 
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rooted in logic and not in experience, must be on the watch for 
altogether different dangers. 

Another case of easements is Wilkins v. Diver? 21 A had an ease- 
ment to take water through an underground pipe from an excellent 
well on B’s land. B found the well interfered with a proposed new 
house, so blocked it up and removed the pipe. A began to dig 
across B’s land to repair and restore his well connection. He was 
obtaining city water, adequate for his needs except that the well 
would furnish cool, refreshing drinking water in summer. B sued 
to enjoin the trespass, and A on his side asked for a mandatory in- 
junction to reéstablish his easement. The court held that although 
A was entitled to substantial damages at law, the deprivation of 
the easement did not very seriously affect his enjoyment of his 
property, so that he was denied specific relief and forbidden to 
resort to self-help. 


“Easements appurtenant to dominant estates are given greater sig- 
nificance in England than in America . . . and properly so, no doubt, 
since conditions tend to become settled and crystallized in long-estab- 
lished communities. With us, there is constant transition, growth, im- 
provement. Our hamlets of yesterday become substantial towns to-day 
and will be great cities to-morrow. It would ill accord with our ever- 
advancing development and progress to tie us down too rigidly by giv- 
ing undue significance to old ways and to old notions.” * 


This careless attitude toward an admitted property right which 
meant much for human enjoyment is open to serious criticism. The 
court sanctioned private eminent domain and compelled A to sell 
out to a wilful wrongdoer. Although it thought B’s destruction 
of the easement too slight a matter to enjoin, it was entirely willing 
to enjoin the much slighter temporary trespass by which A could 
have restored the well-pipe without, apparently, any serious injury 
to B’s house. 

This question, how far an injunction should be held not to be a 
matter of right, will recur under nuisances, 


(2) Nuisances 
Many of the decisions in equity on nuisances involve chiefly the 
question, is there a nuisance? Thus the following situations have 


% 187 Pac. (Kan.) 665 (1920); noted in 18 Micu. L. REv. 703 (1920). 
2 187 Pac. (Kan.) 665, 666 (1920). 
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lately been held tortious: a portable lunch-wagon licensed by the 
city and standing directly in front of the plaintiff’s restaurant; * 
a public garage;* bowling alleys used noisily, with shower-baths 
visible from neighboring residences;* a sanitarium for colored 
people where the sick were exposed to view and automobiles were 
constantly engaged in carrying away the dead;* an undertaking 
establishment in a residential district.27_ How far purely mental 
discomfort constitutes a nuisance is doubtful. A hospital for tuber- 
culosis of the joints, etc., is not a nuisance, although the neighbors 
had an unreasonable fear of contagion.”* No depreciation of land- 
values was proved; even if it existed, the same result should follow. 
The law cannot stifle hospitals to protect hysterical neighbors 
from dangers which science declares unreal; there is an adequate 
remedy for the neighbors in the study of hygiene. Other situations 
held not to be nuisances are: cheap two-room shacks crowded to- 
gether in a residential district; *® the alteration of a house-wall from 
brick to wood, in violation of a fire-limit ordinance, causing in- 
creased danger of fire to the plaintiff’s house adjoining; *° the de- 
velopment of land for a colored residential neighborhood.# All 
these cases show that depreciation of the pecuniary value of the 
plaintiff’s property is not decisive. On the one hand a clear in- 


terference with his comfort may be enjoined without any proof of 
depreciation; on the other, many acts causing depreciation are not 
nuisances. Although equity in enjoining nuisances is protecting 
an interest of substance, that interest is not in the monetary value 
of the land, but in the opportunity to make beneficial use thereof 
as one of the incidents of ownership. 

Although it is important to ascertain the nature of the tort of 





% Strong v. Sullivan, 181 Pac. (Cal.) 59 (1919); annotated in 4 A. L. R. 59. 

% Hohl v. Modell, 264 Pa. 516, 107 Atl. 885 (1919); noted in 68 U. or Pa. L. REv. 
292, 18 Micu. L. Rev. 234. Cf. Myers v. Fortunato, 108 Atl. (Del. Ch.) 678 (1919); 
noted in 4 Minn. L. REv. 540. 

25 Magel v. Gruetli Benev. Soc., 218 S. W. (Mo.) 704 (1920). 

6 Giles v. Rawlings, 148 Ga. 575, 97 S. E. 521 (1978). 

27 Goodrich v. Starrett, 108 Wash. 437, 184 Pac. 220 (1919); noted in 18 Micu. L. 
REv. 246; Osborn v. Shreveport, 143 La. 932, 79 So. 542 (1918). 

% Frost v. King Edward VII, Welch, etc. Assn., [1918] 2 Ch. 180; noted in 17 Mica. 
L. REv. 428. 

29 Worm »v. Wood, 223 S. W. (Tex. Civ. App.) 1016 (1920). 

80 Landon v. Kwass, 123 Va. 544, 96 S. E. 764 (1918). 

31 Diggs v. Morgan College, 133 Md. 264, ros Atl. 157 (1918). 
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nuisance in order to understand the basis of equity jurisdiction, 
still courts of equity in-the cases reviewed above are not really 
dealing with any question of equity but with the law of torts, just 
as they determine the law of contracts, when they ask whether a 
promise has consideration: before they specifically enforce it. We 
now pass to a genuine problem in equity. 

If the continuance of an undoubted tort to property is assured, 
does an injunction issue automatically as a matter of right, or is it 
only a matter of grace? Will it be refused when it would inflict a 
hardship on the defendant and perhaps on the public, out of pro- 
portion to the benefit to the plaintiff? This problem is not con- 
fined to nuisances. Wilkins v. Diven®™ raised it for easements. 
However, it occurs most frequently in nuisance cases, because the 
tort is usually continuous and not a wilful wrong, but incident to 
the operation of a lawful occupation which the courts dislike to 
hamper. The problem is so difficult that it requires a much fuller 
discussion than can be given here. A brief summary of the recent 
cases must suffice. Three situations must be distinguished. (1) The 
injury to the plaintiff is small absolutely. If an injunction would 
seriously burden the defendant, it will be denied.* (2) The injury 
to the plaintiff is large absolutely, but small relatively to the hard- 
ship of an injunction upon the defendant and perhaps those 
members of the public who work for him or buy from him; the de- 
fendant has no powers of eminent domain. Since the denial of a 
permanent injunction allows the defendant to take the plaintiff’s 
valuable property right in the enjoyment of his land for private 
purposes for a speculative compensation assessed by a jury, some 
cases favor granting equitable relief.* Other cases deny relief on 
the ground that equity should not act oppressively and that equi- 
ties should be balanced or compared.® Should this view be taken, 
it is much fairer to the plaintiff for equity to assess the damages 
and frame its decree so that the defendant will be enjoined unless 
the sum be promptly paid. This avoids the need of a second suit 
in the law court, and is especially desirable when damages would be 





2 Note 21, supra. 

% Scott v. Glenwood, 105 Kan. 603, 185 Pac. 731 (1919). 

*% Holman v. Athens Empire Laundry Co., 149 Ga. 345, 100 S. E. 207 (1919), cit- 
ing Hennessy v. Carmony, 50 N. J. Eq. 616, 25 Atl. 374 (1892); see Folmar Mercantile 
Co. v. Town of Luverne, 83 So. (Ala.) 107 (1919), 3 JJ. dissenting. 
85 Richard’s Appeal, 57 Pa. 105 (1868); 31 L. R. A. (N. S.) 881, note. 
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given at law only for injuries up to the date of the writ, so that 
repeated actions would be necessary.* (3) The situation is like 
the second group, except that the defendant is a public service 
company, municipality, or other body entitled to the power of 
eminent domain. The taking of the plaintiff’s right of enjoyment 
of his land is now as legitimate as the physical occupation by the 
defendant of the land itself, so long as proper damages are paid. 
Therefore an injunction should be denied except to insure com- 
pensation as above. This eminent domain factor is frequently 
overlooked and cases in this group lumped in with group (2). 
Several recent cases deny equitable relief, but on various grounds.*? 

During the war, several cases arose in which a wrongdoer was 
doing work for the government. The cases were divided, whether 
the injunction should be refused because the continuance of the 
wrong would increase the supply of munitions.** 


(3) Public Nuisances (including Large Strikes) 


Equity finds it easy to enjoin public nuisances, partly because 
of their analogy to private nuisances and partly because the Chan- 
cellor is in some sense the representative of the sovereign as parens 
patriae, the guardian of the people’s welfare. Nevertheless, the 
jurisdiction is peculiar. The Attorney General is not protecting 
what Dean Pound classifies as public interests; that is, the rights 
of the state as owner of property. There is no resemblance to an 
injunction against a nuisance near the State House. He is acting 
on behalf of the public at large to safeguard their comfort and 
health. He is protecting what Dean Pound calls social interests,*® 
those of the community rather than of the government. Thus, 
equity at this point really goes beyond securing property rights. 





36 Robb v. Rubel, 107 Misc. 33, 176 N. Y. Supp. 462 (1919). 

87 Folmar Mercantile Co. v. Town of Luverne, supra; Mayor, etc. of Baltimore ». 
Sackett, 135 Md. 53, 107 Atl. 557 (1919); Kinsman v. Utah Gas & Coke Co., 177 Pac. 
(Utah) 418 (1918). 

% Driver v. Smith, 89 N. J. Eq. 339, 104 Atl. 717 (1918), semble, injunction of 
breach of contract should issue; State Department of Health v. Chemical Co. of 
America, 41 N. J. L. J. 163 (1918), public nuisance not enjoined. Other decisions, 
but not in war, which denied an injunction of torts indirectly beneficial to the United 
States government, are: Marconi Wireless v. Simon, 231 Fed. 1021 (C. C. A. 2d, 1916); 
Foundation Co. v. Underpinning, etc. Co., 256 Fed. 374 (S. D. N. Y., 1919). 

39 “An Introduction to American Law,” Dunster House Papers, No. 3, Cambridge, 
1920, p. 4. 
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Some of the oldest cases in this field involve the rights of the 
community in tide-flowed lands, and the precise nature of those 
rights has been the subject of dispute ever since.“ Can the state 
use the submerged land for any purpose it pleases; for instance, 
can it fill in a large tract in front of a beautiful seashore residence 
and build cheap shacks on the made land for the use of tenement- 
house denizens badly in need of salt air? Or is it restricted to pur- 
poses of navigation, and if so, what is navigation? In Tiffany v. 
Town of Oyster Bay,” the plaintiff had filled in a large tract of land 
previously submerged, acting under a state grant which proved to 
be void, since the defendant had title under a colonial patent from 
Governor Andros. After refusing to let the plaintiff restore the 
land to its original position, the defendant began to build public 
bathhouses on the tract. The plaintiff obtained an injunction 
against the bathhouses, with an election in the town to have the 
filling removed at the plaintiff’s expense. This decision is contrary 
to the English view, also held in some states, that the state has a 
jus privatum in tide-flowed lands, just as in escheated lands, so 
that any person making an unauthorized use of the flats commits 
not only a public nuisance, but a purpresture as well,® 7. ¢., an in- 
terference with the property of the state. 

The question whether a place of amusement is a nuisance be- 
cause it attracts disorderly crowds is raised by two cases. Com- 
monwealth v. Smith held that outdoor games conducted on Sundays 
in a public park-by permission of the commissioner would not be 
enjoined. The finding of the lower court that there was no nui- 
sance was conclusive; and even though the games were perhaps 
illegal under a Sunday law of 1794, “‘it is well settled that a bill 
will not lie having for its sole purpose an injunction against the 
mere commission of a crime.” The public nuisance point is 





40 Atty. Gen. v. Richards, 2 Ans. 603 (1795). . 

4. “Tide-Flowed Lands and Riparian Rights in the United States,” W. R. Tillin- 
ghast, 18 Harv. L. REv. 341, “The Power of the State to Grant Lands under Navigable 
Waters to the Abutting Upland Owner,” 30 Harv. L. REv. 171; FRepERIc R. Cov- 
DERT, CERTAINTY AND JUSTICE, 205 ff. Mr. Coudert was counsel for the plaintiff in 
the Tiffany case. 

@ 192 App. Div. 126, 182 N. Y. Supp. 738 (1920); one judge dissenting; reversing 
104 Misc. 445, 172 N. Y. Supp. 356 (1918); noted in “Riparian Rights and Tide- 
Flowed Lands,” 30 YALE L. J. 58. 

*® Atty. Gen. v. Richards, note 40, supra. 

“ 109 Atl. (Pa.) 786 (1920). 
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only incidental in the interesting case of Star Opera Co. v. Hylan.® 
The plaintiff began in the autumn of 1919 to give a series of operatic 
performances in German in New York City. Riotous hostile 
crowds surrounded the opera house at the opening performances 
and came into active collision with the large body of police called 
out by the city. The mayor then forbade further German operas. 
The court refused to prevent the enforcement of his order. The 
opinion relies somewhat on decisions holding it a nuisance to arouse 
disorderly opposition. The famous Salvation Army case “ shows 
the unfairness of allowing a gang of toughs to make any innocent 
meeting unlawful by mobbing it. Still, if a gathering creates a 
situation which will obviously: get beyond the control of the police 
if it continues, a dispersing order may be given and enforced. A 
proposed series of such meetings might well be considered a public 
nuisance and enjoined. In the principal case, however, even if 
there was no public nuisance at common law, the mayor had power 
to make regulations of public meetings in order to avoid serious 
disturbances and an undue concentration of the police night after 
night in one spot. The court might have refused to enjoin the 
operas; but it could not properly have enjoined the action of the 
city authorities. 

Two Iowa cases show how difficult it is to apply the familiar 
principle that public nuisances give rise to private actions only by 
persons who suffer special damage, different from that of the pub- 
lic at large. An injunction against the obstruction of a public 
highway was granted when the plaintiff used it as one of his avenues 
of travel to the county seat and other market places, although 
there is no statement that other roads were much longer;*’ yet re- 
lief was denied to a man in the ice business who was about one- 
eighth of a mile from his source of supply at the river over the 
highway blocked by the defendant, in consequence of which the 
ice had to be hauled four miles. 

The difficulty has often been solved by statutes allowing private 
persons to start proceedings against specified public nuisances. 





45 tog Misc. 132, 178 N. Y. Supp. 179 (1919); noted in 18 Micu. L. REv. 245. 

46 Beatty v. Gillbanks, 9 Q. B. D. 308 (1882). See A. V. Dicey, LAw or THE Con- 
STITUTION, 8 ed., Chapter VII.; Z. CHAFEE, JR., FREEDOM OF SPEECH, 183 ff. 

47 Krueger v. Ramsey, 175 N. W. (Ia.) 1 (1919). 

#8 Livingston v. Cunningham, 175 N. W. (Ia.) 980 (1920); Folmar Mercantile Co. 
2. Town of Luverne, 83 So. (Ala.) 107 (1919), accord. 








398 HARVARD LAW REVIEW 


Thus California permits any citizen or consumer of water to main- 
tain an action to enjoin a water company or municipality from 
supplying water without a permit from the state board of health. 
In Frost v. Los Angeles*® relief was refused partly on constitutional 
grounds and also because the water, though unlicensed, was pure 
and sanitary. The court said that an injunction would merely 
protect a technical right without benefit to the plaintiff at the 
cost of the greatest imaginable inconvenience to the population of 
Los Angeles. The court in deciding that the water was whole- 
some assumed a function which the legislature had expressly vested 
in an administrative board of experts. A better way to avoid 
public inconvenience would have been to grant an injunction which 
was not to take effect if the city should apply to the board within a 
reasonable time for a permit and should obtain it. If the board re- 
fused the permit, the court should not consider the balance of 
convenience. 

A crime may also be a public nuisance at common law or under a 
general nuisance statute. If so, an equitable proceeding has 
some marked advantages over a prosecution. It protects the pub- 
lic without punitive consequences to the defendant for his past 
conduct. It operates very rapidly with less risk of miscarriage 
than a jury trial involves. Consequently the legislature has 
found it very desirable to create new kinds of public nuisances, so 
that various kinds of criminal or anti-social conduct may be en- 
joined at the suit of the state’s attorney or even a private citizen. 
Such statutory nuisances include buildings used for prostitution; ™ 
and places where intoxicating liquors are sold contrary to law, 
which has been construed to include automobiles. In an Iowa 
case, the court restrained the sheriff from returning the car to the 
boot-legger until a full hearing was had. Indeed, the Iowa law 
seems to make carrying liquor on one’s person for purposes of sale 





49 183 Pac. (Cal.) 342 (1919); noted in 8 Cat. L. REv. 127, and as to water regula- 
tions in 6 A. L. R. 475. 

60 Hoover v. State ex rel. Selby, 176 Pac. (Okl.) 889 (1918), disorderly public 
dance hall. . 

5t Chase v. Proprietors of Revere House, 232 Mass. 88, 122 N. E. 162 (1919); 
Selowsky v. Superior Court, 181 Pac. (Cal.) 652 (1919); ““‘Red Light’ Injunction and 
Abatement Acts,” 20 Cot L. REv. 605, collects the statutes and cases. 

52 State ex rel. Johnson v. Raph, 184 Iowa, 28, 168 N. W. 259 (1918); see also note 
15, supra. 
























THE PROGRESS OF THE LAW, 1919-1920 


399 


subject to injunction.® It is obvious that the legislative power 
must have some limits, and cannot transfer every crime from the 
jury to the equity judge just by calling it a nuisance. On the other 
hand, it can extend the common-law boundary somewhat to in- 
clude situations resembling common-law nuisances in nature. In 
other words, a court has to balance interests to decide whether a 
nuisance exists. Legislatures may also do this balancing, and may 
reach a different result from the courts, just as courts often differ 
among themselves whether certain border-line acts are nuisances. 
The statutes just described apply to such border-line acts and have 
been repeatedly held a valid extension of the traditional jurisdic- 
tion of equity. Nevertheless, a recent New Jersey decision ® 
holds a liquor nuisance statute unconstitutional, partly because of 
its inadequate title, but mainly on the ground that courts of equity 
have only the powers they possessed at the time of the state con- 
stitution, and that public nuisances were then abatable only in 
criminal courts. The court admits a few concrete exceptions, and 
after the fashion of Hart v. Leonard ® it classifies the public nui- 
sances which will be enjoined into businesses endangering property 
(such as a powder factory), purprestures of highways or naviga- 
tion, nuisances dangerous to the health of the whole community, 
and ulira vires acts of corporations. The principal case, of course, 
falls outside these classes, but it could easily be brought within an 
additional class made from the non-statutory decisions enjoining 


disorderly houses, bull-fights, and prize-fights.*” The court goes 
too far in saying: © 


“No instance can be found in the English reports, nor in the reports 
of this country, in states where the common law prevailed and still 
prevails, where a court of equity has ever taken cognizance of a case of 
a public nuisance founded purely on moral turpitude. 

“Tt is clear that if the Legislature may bestow on the Court of Chan- 
cery jurisdiction to grant an injunction and abate a public nuisance of a 

53 Eaton v. Meyer, 176 N. W. (Ia.) 636 (1920). 


54 Chase v. Proprietors of Revere House, supra; 20 Cot. L. REv. 605; Littleton ». 
Fritz, 65 Ia. 488, 22 N. W. 641 (1885). 

55 Hedden v. Hand, go N. J. Eq. 583, 107 Atl. 285 (1919); annotated in 5 A. L. R. 
1474. 

56 Note 18, supra. . 

57 20 Cot. L. REV. 606, n. 13; 5 Pomeroy, Eq. Jur., 4 ed., § 1893; Atty. Gen. ». 
Fitzsimmons, 35 Am. L. REG. (N. Ss.) too (Ark., 1896); note 50, supra. 

8 90 N. J. Eq. 583, 503, 107 Atl. 285, 290 (1919). 
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purely criminal nature, then there can be no valid argument against the 
power of the Legislature to confide the entire Criminal Code of this 
state to a court of equity for enforcement. It is apparent that such a 
court would render nugatory the provisions of the Constitution, which 
guarantee the right of a presentment by a grand jury, and a trial by jury, 
to one accused of crime.” 












While the decision points out a real danger from these statutes, it 
errs in limiting them to the precise precedents cited, which do not 
represent the full range of non-statutory equitable jurisdiction 
over nuisances, instead of requiring that the statutes shall keep 
within the general principle which underlies that jurisdiction as a 
whole. 

Somewhat analogous to the restraint of a public nuisance at 
the suit of a person especially aggrieved is the injunction ob- 
tained by a street railway against jitneys operating in violation of 
penal statutes and ordinances.*® Although equitable jurisdiction 
was not conferred by the statutes, it may be based on the invasion 
of private property rights. In addition to the nuisance analogy, 
the plaintiff may be said to have an easement entitled to protection 
against others besides the servient party.® Moreover, franchises 
have long been safeguarded in equity, even though. not exclusive, 
against any one who does not have authority from the state to 
compete. 

Strikes or their incidents have frequently been enjoined because 
of the threatened injury to private property. Such decisions de- 
pend so largely upon the principles of labor law that they fall out- 
side the province of this article. During the war, however, courts of 
equity have sometimes taken jurisdiction of trade disputes on an 
entirely different ground of public interest, and these cases may 
conveniently be discussed in connection with public nuisances. 

A lower New York court ® enjoined all strikes “for any cause 
whatever’ in a business necessary to the prosecution of the war. A 




































59 Puget Sound, etc. Co. ». Grassmeyer, 102 Wash. 482, 173 Pac. 504 (1918); 
noted in 28 YALE L. J. 485. For a similar case of competing telephone companies, 
see Farmers, etc. Telephone Co. v. Boswell Telephone Co., 187 Ind. 371, 119 N. E. 513 
(1918). 

69 See the authorities for this position in 28 YAtE L. J. 485. 

6. ; Ames, CASES ON Equity JURISDICTION, 665, note. 

® Rosenwasser v. Pepper, 109 Misc. 457, 172 N. Y. Supp. 310 (1918), adversely 
criticized in 32 Harv. L. Rev. 837. 
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United States court granted a strike injunction under similar cir- 
cumstances; the jurisdiction was based on the governmental need 
of munitions, since there was no diversity of citizenship.* Another 
United States court “ without any diversity of citizenship enjoined 
a vendor of coal from disobeying the order of a state fuel admin- 
istrator, acting under the Lever Act,® to furnish coal to the plain- 
tiff at a contract price considerably below the maximum fixed by 
the President. The court found no clause in the Lever Act con- 
ferring equitable jurisdiction, but said: © 


“Clearly it gives power to the President, through officers authorized 
to be and appointed by him, to so conserve and regulate the distribu- 
tion of food and fuel in such way that greed and extortion should not 
run riot, and the ability of men, women, partnerships, and corporations 
to work for the successful ending of the country’s conflict should not be 
either crippled or hindered. . . . The primary duty and obligation of 
federal courts are to construe and enforce the federal laws. For this 
purpose they were created. 

“Tt cannot be assumed that, because Congress did not expressly so 
provide, federal courts can shirk the responsibility of enforcing the ad- 
ministrative orders of the fuel administrators acting legally and rightly 
within the terms and requirements of this act. Therefore itis not only 
permissible, but an absolute obligation upon this court, upon the appeal 
here made, to see to it that this order of the state fuel administrator is 
enforced.” 


The far-reaching assumptions of these cases are obvious. For 
instance, the last case involves the proposition that any adminis- 
trative official may enforce his orders, not merely by the adminis- 
trative or criminal processes specified in the law under which he 
acts, but by injunction. 


Similar questions are raised by a much more important case, 
United States v. Frank J. Hayes et al®" The Attorney-General of 


% Wagner Electric Mfg. Co. v. District Lodge, No. 9, International Assn. of Ma- 
chinists, 252 Fed. 597 (E. D. Mo., 1918). 

* West Virginia Traction & Electric Co. v. Elm Grove Mining Co., 253 Fed. 772 
(N. D. W. Va., 1918). 

6 Infra, note 68. 

6 253 Fed. 772, 777 (1918). 

67 U. S. D. C. Ind., Nov. Term, 1919, In Equity, No. 312; Oct. 31, 1919; Nov. 8, 
1919. The bill and temporary restraining order have been printed (Wash., 1919); 
and all the pleadings and decrees up to Dec. 3, 1919, are included in the printed In- 
formation for Criminal Contempt (in Harvard Law School Library). No report of 
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the United States obtained from a United States District Court a 
temporary restraining order against specified officers of the United 
Mine Workers of America and their unnamed associates, directing 
the defendants not to issue strike orders or distribute strike benefits 
to miners or mine workers in the bituminous coal fields of the 
United States. After a hearing, the order was continued as a 
temporary injunction pendenie lite, with a mandatory provision 
for the recall of the strike within seventy-two hours. An order of 
the union officials for that object was subsequently approved by 
the court. No written opinion was filed. 

For the purposes of this article, it may be assumed that the 
Lever Act ® to punish conspiracies to restrict the production and 
distribution of necessaries in war-time was in force, and also the 
wage agreement between the coal operators and the union mem- 
bers, which had been approved by the government; that both the 
statute and the agreement were violated by the strike; that the 
miners could therefore have been sued by the operators and prose- 
cuted by the government. The only question here is how a court 
of equity had power to grant relief at the suit of the United States. 

The following grounds have been suggested: 

1. Protection of federal property rights in the mails and the 
operation of the railroads under control of the Director-General. 
This is in my opinion the strongest argument in favor of the coal- 
strike injunction, and finds an analogy in the injunction against 
the Pullman strikers in 1894, which was sustained by the Supreme 
Court in the Debs case.®® Nevertheless, the analogy is far from 
complete. It is one thing for the government to restrain the 
direct interference with the operation of mail trains through violence 
on the spot. But it is a very much wider exercise of federal author- 
ity to prevent indirect interference through the curtailment of the 
production of coal. Where is the jurisdiction to stop? Have the 
federal courts equitable jurisdiction over all the employees of 

persons who make contracts with the United States for the supply 
of essentials? Furthermore, if the action of the strikers is not to 
be considered too remote to be an injury to the property rights of 
the decision has been published, and so far as can be ascertained, no opinion was filed 
by the court. The case is approved in 5 CorRNELL L. Q. 184. 

8 Act Aug. 10, 1917, 40 Stat. AT L., ch. 53, § 9, p. 279; U. S. Comp. Strat. 1918, 


§ 3115)% i, amended by Act, Oct. 22; 1919; 66th Cong., rst Sess., ch. 80, 1919, p. 298. 
.6 Re Debs, 158 U. S. 564 (1895). 
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the government, it must also constitute a tort to private persons. 
A manufacturer who has a contract for the delivery to him of coal 
would also have the right to obtain an injunction against striking 
miners. It seems very probable that the causation is here too 
remote to constitute a tort in the absence of legislation. In a 
converse case, where a failure of the railroad to furnish rolling 
stock led to the shutdown of a coal mine, the miners were held 
to have no cause of action against the railroad.”” The argument 
that the strikers are causing the mines to break contracts with the 
United States and hence are liable under the principle of Lumley 
v. Gye,” is open to similar difficulties, especially as the strike was 
not specifically directed against these contracts. Finally, if the 
injunction is based on a federal property right in the supply of 
coal, it should restrain the strike only to the extent that it prevents 
the delivery of coal to the railroad and not also compel the pro- 
duction of coal for private consumption. 

2. Public Nuisance. Some language in the Debs case ™ has led 
to the belief that the federal courts have jurisdiction to issue an 
injunction on this ground. Doubtless the federal interest in the 
mails threatened in 1894 was analogous to the interests infringed 
by public nuisances, so that it was easy to exercise equitable ju- 
risdiction once a federal right had been established. The right 
must, however, be based on something besides the nuisance. There 
is no clause in the Constitution which gives the United States 
power to abate public nuisances unless they also infringe some 
federal right created by the Constitution. The health, comfort, 
and general welfare of citizens are in charge of the state govern- 
ments and not of the United States. Or, to put the matter in another 
way, the injunction of public nuisances is based on the police 
power, and the federal government has no police power independent 
of its express powers. The Constitution did not see fit to entrust 
to the general government the control of conduct on the sole 

‘ground that in the opinion of Congress, or United States judges, 
such conduct threatened widespread injury to the country at large. 

3. Interference with Interstate Commerce. This raises the same 





70 Til. Cent. R. R. Co. v. Baker, 155 Ky. 512, 159 S. W. 1169 (1913). 

1 2 E. & B. 216 (1853). 

™ 158 U. S. 564 (1895). See the comment on this case in W. Harrison Moore, 
Act oF STATE IN ENGLIsH Law, 30. 
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question as the first ground, even if, as was stated by the Supreme 
Court in the Debs case, such commerce may be regulated by the 
courts as well as by Congress. 

4. Specific performance of the wage agreement. Even if we 
overcome the objections to compulsory personal service, the gov- 
ernment has no interest which would enable it to enforce this con- 
tract. It is not a party thereto, and is a beneficiary only in a remote 
sense. 

5. Violation of the Sherman Act.” This ground is not alleged in 
the bill and is rejected by a note in the Cornell Law Quarterly 
supporting the decision.“ The Clayton Act ® would create very 
great difficulties. 

6. Interference with the war. If we assume that the war was 
raging in November, 1919, then the coal-strike was a sufficient 
hindrance thereto for Congress to legislate against it. Such legis- 
lation might have conferred equitable jurisdiction on the courts 
in furtherance of the war power, by analogy with the statutory ex- 
tension of equitable jurisdiction in the Sherman Act. Since, how- 
ever, Congress did nothing of the sort, the supporters of the 
injunction on war grounds must rest on either of two contentions. 
(a) It may be argued that a United States court has power to 
enjoin any act which hinders the war, regardless of the absence of 
Congressional authorization. The sweeping character of this claim 
is its own refutation; and the Constitution vests the war power in 
Congress, not the courts. (b) It may be argued that if the de- 
fendant’s conduct violates a war statute so as to cause widespread 
injury analogous to a public nuisance, then although this statute 
confers no equitable jurisdiction, nevertheless the illegal conduct 
may be restrained. Some such view probably lies behind the re- 
liance on the Lever Act, discussed below. If it is sound, then the 
silence of Congress about equitable jurisdiction need not prevent 
mandatory injunctions to compel men to register under the Selec- 
tive Service Act, and prohibitions against the distribution of books 
considered by the judges to violate the Espionage Act. The fact 
that Congress has provided very different methods for enforcing 





% Act of July 2, 1890, 26 Stat. aT L. 209. See State ». Employers of Labor, 102 
Neb. 768, 169 N. W. 717 (1918), under state anti-trust law. 

™ 5 CorNELL L. Q. 187. 

% 38 Stat. AT L. 730. 
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these war statutes is a very serious objection to the assumption 
that they are also within the jurisdiction of equity, which Congress 
did not mention. | 

7. Violation of the Lever Act.’* This is the main ground put 
forward in the bill and is accepted as sufficient by the Cornell Law 
Quarterly. Nevertheless, it seems to me wholly untenable. — If 
there is one principle of equity which can be regarded as settled, 
it is that a crime will not be enjoined merely because it is a crime. 
Some other aspect of the defendant’s conduct must bring the case 
within the established jurisdiction of chancery. The Lever Act 
declares violations thereof to be crimes subject to criminal penalties. 
Not a clause makes them a ground for equitable relief. 

Consequently, the coal-strike injunction can be supported only 
if it was based upon the infringement of a definite federal right. 
The existence of such a right must remain conjectural in the 
absence of any written opinion from the United States District 
Court of Indiana. Over a century has elapsed since the greatest 
of chancellors declared, “I have no jurisdiction to prevent the 
commission of crimes.’”’”” A conservative lawyer of to-day may be 
permitted to share Lord Eldon’s doubts, and express regret that 
Judge Albert B. Anderson felt unable to make public the reasons 
which led him to differ from the foremost English advocate of law 
and order, who even during the disturbance of the French Revolu- 
tion refused in the absence of legislative authority to strengthen 
the power of the government by placing the Court of Chancery 
at the disposal of the criminal law. 

Even though the court had jurisdiction to enjoin the coal strike, 
the question still remains whether that jurisdiction should have 
been exercised. Undoubtedly an emergency confronted the gov- 
ernment, but if an injunction had been refused, there were alter- 
native remedies through legislative or executive action. The 





76 See note 68, supra. 

77 Gee v. Pritchard, 2 Swans. 402 (1818). See Cope v. Dist. Fair Assn., 99 Ill. 
489 (1881). An early case is Wakeman v. Smith, Toth. 12 (1585). ~ 

The coal-strike injunction has served as a precedent for injunctions against viola- 
tions of criminal syndicalism statutes, although the penalties provided by such 
statutes are (except in New Hampshire, Laws, 1919, c. 155) wholly criminal in 
character. I have not found any reported case, but have seen newspaper accounts 
of injunctions forbidding membership in the Industrial Workers of the World in 
Washington (Boston Herald, Jan. 4, 1920 and New York Nation, Jan. 3, 1920); Kansas 
(New York Times, June 24, 1920). 
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question deserves serious consideration, whether such types of 
action are not more expedient than an injunction in the case of a 
huge industrial dispute unaccompanied by violence. In favor of 
judicial proceedings is the fact that they guarantee a chance for 
both sides to be heard, whereas if Congress had handled the strike 
with legislation like the Adamson Law, or if the President had taken 
over the mines under his war powers, a hearing might have been 
denied. On the other hand, there is no obstacle to a hearing be- 
fore Congress or the Executive which should be just as adequate 
and fair as that given by Judge Anderson, and such legislative or 
executive action has certain great advantages for the settlement 
of a huge industrial controversy which are not possessed by a 
court of equity. Such a court can stop the strike but it cannot 
remove the causes of the strike. There is a familiar equitable prin- 
ciple that a bill will be dismissed if the absence of necessary 
parties makes it impossible for the court to give a decree which 
will wind up the whole controversy in a just manner. A similar 
consideration might well have led to the dismissal of the govern- 
ment’s coal strike bill on the ground that the main controversy 
between the operators and the miners ought not to be left hang- 
ing in the air after the incomplete remedy of an injunction, but 
could only be finally and justly settled by an investigation into 
the complex conditions at the mines and possibly a new wage 
agreement. Such an investigation could not be made by a court 
of equity. It could be made by the Executive. It was in fact 
eventually so made after the injunction. Consequently, since 
the court could not meet the real issue of the controversy, it 
might well have refused to have any half-way dealings with it 
in the absence of well-recognized grounds for judicial action, 
and might have left the government to make use at once of 
the executive powers which obviously must be employed sooner 
or later. Moreover, such action shifts a great and bitter dispute 
involving masses of people and wide economic ramifications from 
appointive judges who rarely have expert knowledge of such eco- 
nomic problems to the President, an elective official, clothed with 
powers which enable him to treat this problem like other war 
problems, drawing on the extensive assistance of experts and en- 
forcing his decision by methods which are not available to courts. 
This shift relieves the Judiciary of a terrific strain which it is not 
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well fitted to bear. Under our constitutional system, the highly 
important task of adjusting conflicts between different portions of 
the system belongs to the courts. This task requires that the 
firmest confidence of the people in the correctness and fairness of 
judicial decisions shall be maintained. There is a genuine danger 
that this confidence will be shaken if the Attorney General calls 
on judges who are not equipped by long experience to solve diffi- 
cult economic problems and who lack the powers necessary to 
solve them finally and obtains from them summary remedies af- 
‘fecting the industrial life of thousands. Perhaps eventually we 
shall establish Conciliation Courts fitted by training and experi- 
ence and the possession of powers not now conferred on a United 
States District Court to settle great strikes to the satisfaction of 
all concerned. Until then, may it not be wise to entrust such 
controversies to Congress or the President who are at least as able 
to decide them as the courts, rather than cast a great burden ‘on 
the Judiciary, which may weaken its accomplishment of its cus- 
tomary and invaluable work? 


4. The Extension of Equitable Jurisdiction beyond the Protection 
of Property Rights 

The first determined onslaught on the oft-repeated doctrine that 
equity protects only rights of property was made by Louis D. 
Brandeis and Samuel D. Warren in the pages of this Review thirty 
years ago.”® A quarter of a century afterwards an article by Dean 
Pound renewed the attack on a still broader front.”? Each year 
brings increasing evidence that their views will eventually be ac- 
cepted by courts and legislatures. The law courts from early 
times have protected interests of personality, for example, by 
actions of slander and libel. What rational principle forbids the 
application to such rights of the familiar rule that if there is a 
remedy at law which is inadequate, then equity gives relief, unless 
special considerations restrain the exercise of its jurisdiction? 

The extension of equitable jurisdiction for the protection of 
human dignity and peace of mind has been made much easier 
through the ever widening meaning attached to the conception of 
property. The gulf between an acre of land and the right of privacy 


78 “The Right to Privacy,” 4 Harv. L. REv. 193 (1890). 
79 “Equitable Relief against Defamation and Injuries to Personality,” 29 Harv. 
L. REv. 640 (1916). 
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may have been too broad for equity to bridge, but its jurisdiction 
over property has now extended from land and chattels to far more 
intangible human interests. It protects not only contracts, but 
the opportunity to make contracts through access to an open 
market for the sale and purchase of goods and services.®° Public 
nuisances have only a remote relation to property rights through 
the analogy with private nuisances, and we have just seen the 
modern tendency to create new types of public nuisances within 
the scope of equity jurisdiction. Equity has long safeguarded such 
state-recognized mental property as patents, copyrights, and trade- 
marks. These and the recent effects upon them of business events 
like the growth of the moving-picture industry lie outside the 
scope of this article.*! Equity has also given more and more atten- 
tion to similar mental creations which have not yet received any 
official guarantee of protection, — trade secrets,® unpublished 
poems, and private letters. Indeed, at this point equity occasion- 
ally escapes from the realm of genuine property altogether and 
protects letters of no literary value whatever. Since the only in- 
terest actually safeguarded here is the writer’s desire that his 
words shall remain private,® it is only a step to keeping his features 
private also. Yet that step, in the few jurisdictions where it has 
been made, took equity one hundred years. 


That the law of literary property, aside from its relation to the 
right of privacy, may still undergo important development, is 
shown by International News Service v. Associated Press.® The 
Associated Press complained that the defendant systematically 
took news from the bulletin-boards and early editions of the 
plaintiff's members and sold it to the defendant’s customers. 





80 Cases on strikes, boycotts, etc., are omitted from this article with a few exceptions. 

81 y Ames, CASES ON Equity Jurispiction, Chap. IV, § V. For recent develop- 
ments see, “The Subject Matter of Copyright,” 68 U. or Pa. L. REv. 215 (1920); 
“Trademarks,” 7 Cau. L. REv. 201 (1919). 

® “Basis of Jurisdiction for the Protection of Trade Secrets,” 19 Cox. L. REv. 
233 (1919). 

% AMES, op. cit., 659. 

* The leading case on letters, Gee v. Pritchard, 2 Swans. 402 (1818), protects 
letters of no value, though Lord Eldon covered over his progressive action by con- 
servative language, saying that the plaintiff had a property right. 

85 248 U. S. 215 (1918); noted in 32 Harv. L. Rev. 566; 18 Cor. L. REv. 257; 
28 YALE L. J. 387; discussed in “Unfair Competition,” Edwards S. Rogers, 17 Mics. 
L. REV. 490. 
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Those in distant cities frequently received the pirated items in 
time to publish them ahead of the local Associated Press news- 
papers. The Circuit Court of Appeals and the Supreme Court 
held that a preliminary injunction against this practice should 
have been granted. The difficulty lies in the well-established rule 
that literary property disappears on publication, unless protected 
by copyright. Nevertheless, it was held that news reports of 
facts, while not copyrightable, will be protected after publication. 
Justice Pitney, for the majority of five, rests his opinion partly on 
the prevention of unfair competition, partly on the existence of a 
valuable property interest in news, which necessarily cannot be 
kept secret like other kinds of literary property, and consequently 
remains ‘‘quasi property” with respect to competitors during a 
period after publication “while it is fresh.” As against the public 
all rights in news lapse on publication. 


“The underlying principle is much the same as that which lies at the 
base of the equitable theory of consideration in the law of trusts — that 
he who has fairly paid the price should have the beneficial use of the 
property. ... It is no answer to say that complainant spends its 
money for that which is too fugitive or evanescent to be the subject of 
property. That might, and for the purposes of the discussion we are 
assuming that it would, furnish an answer in a common-law controversy. 
But in a court of equity, where the question is one of unfair competi- 
tion, if that which complainant has acquired fairly at substantial cost 
may be sold fairly at substantial profit, a competitor who is misappro- 
priating it for the purpose of disposing of it to his own profit and to the 
disadvantage of complainant cannot be heard to say that it is too fugi- 
tive or evanescent to be regarded as property. It has all the attributes 
of property necessary for determining that a misappropriation of it by a 
competitor is unfair competition because contrary to good conscience.” *® 


Justice Pitney recognized the difficulty of determining the period 
of “freshness” during which the property right survives. The 
_ Circuit Court of Appeals directed an injunction “until its commer- 
cial value as news to the complainant and all of its members has 
passed away.” He suggested a possible modification for a fixed 
number of hours consistent with the reasonable protection “ the 
plaintiff’s newspapers each in its own area. 

Justice Holmes (Justice McKenna concurring) held that there 





86 248 U.S. 215, 240 (1918). 
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was no property in news, but that it was unfair competition for 
the defendant to palm off the plaintiff’s product as its own, although 
the opposite falsehood is more usual. He thought that the defend- 
ant should be enjoined from use for a fixed number of hours after 
publication unless it gave express credit to the Associated Press. 

Justice Brandeis dissented, finding no tort at all. The public 
interest in the rapid dissemination of news is so great that equity 
should not protect a monopoly therein, establishing a new private 
right which is admitted not to exist at law and for which there is 
no precedent, with the result of curtailing the free use of knowledge 
and ideas. Such a right should be created, if at all, by the legis- 
lature, which is better fitted than the courts to establish at the 
same time proper restrictions on this new right. For example, the 
statute might allow an action for damages but not an injunction, 
having regard to freedom of speech by analogy with libels; or it 
might impose obligations on the owner of news to sell it to all 
newspapers who were willing to pay a reasonable price. Courts 
are powerless to prescribe the proper administrative regulations 
and machinery which are essential to the public welfare if any 
monopoly in news is to be recognized by law. 

It seems more natural to base the relief in this case upon injury 
to the plaintiff’s property rights in the business of gathering news, 
than to create a property in the news itself, which is very peculiar 
and hard to explain. 

Another decision on the distribution of news involves the scope 
of the right of privacy, which was recognized by the New York 
legislature, after its existence at common law had been denied.*? 
The statute** allowed an injunction and damages to any person 
whose ‘‘name, portrait, or picture” was used without written con- 
sent “for advertising purposes, or for the purposes of trade.” 
This had been held to apply to the portrayal of a famous wireless 
operator in a fictitious motion play.*® In Humiston v. Universal 
Film Mfg. Co.,*° however, relief was refused to a woman lawyer, who 

87 Roberson v. Rochester Folding Box Co., 171 N. Y. 538, 64 N. E. 442, 59 L. R. A. 
478 (1902). Contra, Kunz v. Allen, 102 Kan. 883, 172 Pac. 532 (1918); noted in 28 
YALE L. J. 269. 

8 N. Y. Civil Rights Law, §§ 50, 51. 

89 Binns v. Vitagraph Co. of America, 210 N. Y. 51, 103 N. E. 1108 (1913), L. R. A. 
1915 C, 839, Ann. Cas. 1915 B., 1024. 


% Humiston v. Univ. Film Co., 189 App. Div. 467, 178 N. Y. Supp. 752 (z919), 
reversing 101 Misc. 3, 167 N. Y. Supp. 98 (1917); noted in 33 Harv. L. Rev. 711; 
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was photographed while engaged in the solution of the Ruth Cruger 
murder mystery, since the moving pictures here reproduced only the 
facts. Although the reproduction of the plaintiff’s photograph in a 
news service film was literally within the statute, being clearly 
“for the purposes of trade,” yet this particular form of exhibition, 
which had arisen since the statute, was held outside the intention 
of the legislature. The use of the plaintiff’s name in a newspaper 
account of the murder would also be within the statute, yet obvi- 
ously immune. A motion picture news service is only a new type 
of newspaper. It has been remarked that the ordinary newspapers 
are for those who cannot think, and this kind for those who cannot 
read. The case is interesting for its judicial limitation of a tort 
right created by a statute, after the manner of the Continental 
interpretation of codes; and also for the possibility that the new 
right of privacy is subject to a restriction analogous to fair com- 
ment in the law of defamation. A person who takes part in a 
public event may lose his right of privacy as to that event, and 
be obliged to submit to the dissemination of information to the 
public about his part therein, either by words or pictures. 

We now consider cases in which equity has been asked to en- 
join injuries to personality without statutory authorization. A 
woman was annoyed by a former attorney, who kept sending 
her abusive letters. Since they were apparently mailed before she 
made objection, an injunction was refused, but the court intimated 
that if the defendant continued after being requested to stop 
he might be restrained.” If there is any tort at all here, in the 
absence of publication of the letters to third persons, the remedy 
at law is clearly inadequate. The same difficulty about the exist- 
ence of a legal right arises in Drake v. Drake.” The plaintiff’s 
wife, who was separated from him, was said to have carried on a 
systematic campaign against him to make his life miserable, going 
to his office and charging him with immorality, abusing him when 





also in ibid., 735; 20 Cot. L. Rev. 100; 68 U. or Pa. L. Rev. 284; 16 Micu. L. Rev. 
269, 18 Micu. L. REv. 437; 6 Va. L. REv. 376; 29 YALE L. J. 450. Cf. Feeney ». 
Young, 191 App. Div. sor, 181 N. Y. Supp. 481 (1920). 

% Williams v. O’Shaughnessy, 172 N. Y. Supp. (Misc.) 574, (1918); noted in 19 
Cot. L. Rev. 163 (1919). For an illustration of the real injury which such letters may 
cause, see JEAN-CHRISTOPHE, RoMAIN RoLianp, vol. VI, “Antoinette.” The courts 
often strain the facts into publication to establish a remedy at law for libel. 

%@ 177 N. W. (Minn.) 624 (1920); noted in 4 Minn. L. REv. 538 (1920). 
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she met him on the street or in church, and causing societies to 
expel him. The court assumed that the “nagging” constituted 
“a series of personal torts,” but refused to give relief, not for any 
want of equitable jurisdiction over such wrongs, but because tort 
suits between husband and wife should not be allowed to disturb 
“the tranquillity of family relations” and “the welfare of the home, 
that abiding place of domestic love and affection.” 

No such question of the existence of a legal tort arises in cases of 
false imprisonment, for which if long continued an action for 
damages is clearly inadequate. Equitable jurisdiction over such 
torts has, however, been denied for want of any property right in 
several cases under draft statutes.% In a recent decision “ it was 
urged that the plaintiff, if unlawfully drafted, suffered an injury to 
property through the deprivation of the right to work. The court 
denied that such a right was property. This is wholly inconsistent 
with the numberless decisions holding the right to employ work- 
men is property, which equity will protect. The draft cases should 
rest on the adequacy of the remedy of habeas corpus or on the 
refusal of courts to exercise equitable jurisdiction when an action 
for damages will test the constitutionality or legality of the im- 
prisonment without hampering the activities of a codrdinate branch 
of the government in a national emergency. In the absence of 
such obstacles equitable jurisdiction has lately been exercised to 
prevent the deprivation of the right to work through false imprison- 
ment. In American Steel and Wire Company of New Jersey v. 
Davis,® a corporation obtained an injunction against the Mayor 
and Chief of Police of Cleveland, who had begun to arrest whole- 
sale without warrants all persons coming to the city to take em- 
ployment in steel mills during the recent strike. It can hardly 
be contended that the prospective employer has a property right 
in such a case, but not the prospective employees. 

A square decision that equity will protect rights of personality 
is Stark v. Hamilion.*® The Supreme Court of Georgia had previ- 





%® Angelus v. Sullivan, 246 Fed. 54, 64 (C. C. A., 2d., 1917); Kneedler v. Lane, 
3 Grant Cas. (Pa.) 523 (1863). 

* Bonifaci v. Thompson, 252 Fed. 878 (1917); noted in 32 Harv. L. REv. 436 (1919). 

% 261 Fed. 800 (N. D. Ohio, 1919). 

% 149 Ga. 227, 99 S. E. 861 (1919); affirming 149 Ga. 44, 99 S. E. 40 (1919); noted 
in 33 Harv. L. Rev. 314 (1919); 19 Cox. L. REV. 413 (1919); 5 CoRNELL L. Quart. 
177 (1920); 18 Micu. L. REV. 335; 290 YALE L. J. 344. 
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ously recognized the right of privacy, in reliance upon the article 
in this REview by Messrs. Brandeis and Warren,” and in this case 
cited the article by Dean Pound.** A man had debauched a minor 
girl and induced her to abandon her parental abode and live with 
him in a state of adultery. The father had him enjoined from 
associating with the girl and from communicating with her in any 
way, either by writing, telephoning, telegraphing, or through the 
aid and agency of any other person. This case goes even further 
than Ex parte Warfield,*® which held that equity had jurisdiction, 
but did not involve the propriety of exercising the jurisdiction. 
That question was now directly raised by the affirmance of the 
injunction issued by the lower court. The case, like Ex parte War- 
field, rests in part upon a statute, which allows to equity to restrain 
“‘a threatened or existing tort,” but a less liberal court would have 
limited this to torts previously within equitable jurisdiction. The 
decision might have found an incidental property right in the 
father’s interest in his daughter’s services, but refuses to hang on 
such a property ‘“‘peg.” 


“Tt is difficult to understand why injunctive protection of a mere 
property right should be placed above similar protection from the con- 
tinual humiliation of the father and the reputation of the family. In 
some instances the former may be adequately compensated in damages, 
but the latter is irreparable; for no mere money consideration could re- 
store the good name and reputation of the family, or palliate the humilia- 
tion of the father for the continual debauching of his daughter.” !° 


One may approve this recognition of equitable jurisdiction over 
interests of personality, and at the same time doubt the wisdom 
and effectiveness of judicial eee with “the way of a man 
with a maid.” 

Although equity may take jurisdiction of the father’s right to 
his daughter’s services, it has refused in a recent Mississippi case!” 
to enforce the reciprocal duty of the father to support his children. 
In that case the children asked the court to determine the amount 


7 Note 78, supra; Pavesich v. N. E. Ins. Co., 122 Ga. 190, 50 S. E. 68 (1904). 

% Note 709, supra. 

% 40 Tex. Crim. 413, 50 S. W. 933 (1809), on habeas corpus to nullify contempt 
proceedings for violation of an injunction obtained by a husband equi 3 a defendant 
who had alienated his wife’s affections. 

100 149 Ga. 227, 231, 99 S. E. 861 (1919). 

10 Rawlings v. Rawlings, 83 So. (Miss.) 146 (1919); noted in 18 Mica. L. Rev. 342. 
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necessary for their monthly support and make it a lien upon the 
real estate of the defendant. The majority held that the father’s 
obligation does not run to the child, but only to the state and to 
outsiders who furnish necessaries to the child. For example, the 
Mississippi statute compelled a delinquent parent to pay the 
county eight dollars a month, an amount obviously inadequate. 
Although logically equity seems as well able to handle this problem 
as the long-established jurisdiction of compelling a husband to pay 
alimony to his wife (whether divorced or not), the historical basis 
is lacking in the principal case. The majority insist that the children 
must either have their father prosecuted and thus obtain their eight 
dollars or persuade their mother to get a divorce, with its attend- 
ant advantages of equitable relief. Otherwise, it refuses to en- 
large its historical jurisdiction and provide them with adequate 
support.) 


“The repose of families and best interests of society forbid’ any 
such action. If the chancellor can fix in advance the amount of support 
each dissatisfied child must receive, then is parental authority super- 
seded by judicial fiat, parental discipline swept away by self-assertion 
and disobedience on the part of children, and the integrity of the home, 
the corner stone of society, is undermined.” 


Two dissenting judges excoriate this caution :! 


“T cannot concur in the holding that the repose of society would be 
adversely affected by maintaining the suit in the present case. Any 
society that can.consent to see children neglected by able parents, and 
whose repose would not be more disturbed by seeing children starved, 
maimed, and brutally handled, than it would by seeing the law make 
the parent fulfil his duties and obligations to his child, at the suit of the 
child, ought not to be tolerated at all. . . . If there be such a society 
in existence, it ought to be kicked off the earth, and forced to do its re- 
posing in the abysmal depths of Gehenna, where children do not go.” 1% 


Zechariah Chafee, Jr. 


Harvarp Law ScHoot. 





102 83 So. 146, 148 (1920). 

1083 Tbid., 157, 158. 

10¢ The following recent cases on expulsions from clubs, labor unions, etc., are im- 
portant in connection with equitable jurisdiction to protect interests of personality: 
Young v. Ladies’ Imperial Club, Ltd., [1920] 1 K. B. 81; noted in 36 L. Quart. REv. 
328; Burn v. National Amalgamated Labourers’ Union, [1920] 2 Ch. 364; noted in 30 
YALE L. J. 202: Weinberger v. Inglis, [r919] A. C. 606; Rueb v. Rehder, 24 N. M. 534, 
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174 Pac. 992 (1918); noted in 1 A. L. R. 423; Simpson ». Grand International Brother- 
hood of Locomotive Engineers, 83 W. Va. 355, 98 S. E. 580 (1919); noted in 33 Harv. 
L. Rev. 298, “Legal Status of Voluntary Associations”; Furmanski v. Iwanowski, 265 
Pa. 1, 108 Atl. 27 (1919); Baltimore Lodge 405, International Assn. of Machinists ». 
Grand Lodge of International Assn. of Machinists, 134 Md. 355, 106 Atl. 692 (1919); 
Universal Lodge, No. 14, Free & Accepted Masons of City of Annapolis v. Valentine, 
134 Md. 505, 107 Atl. 531 (1919); Knights of Pythias, etc. v. Grand Lodge, etc., 258 
Fed. 275 (D. C. App. 1919); Gilmore v. Palmer, 109 Misc. 552, 179 N. Y. Supp. 1 
(1919); O’Connor v. Morrin, 109 Misc. 379, 179 N. Y. Supp. 599 (1919); Bricklayers’, 
etc. Union v. Bowen, 183 N. Y. Supp. 855 (1920); Love v. Grand International Division 
of Brotherhood of Locomotive Engineers, 139 Ark. 375, 215 S. W. 602 (1919); Walters 
v. Pittsburgh, 201 Mich. 379, 167 N. W. 834 (1918); noted in 28 Yate L. J. 201. 

The following cases on political rights should also be consulted: Wayne »v. Venable, 
260 Fed. 64 (C. C. A. 8, 1919); noted in 20 Cox. L. REv. 94; Barkley v. Pool, 102 Neb. 
799, 169 N. W. 730 (1918); Weinland v. Fulton, 99 Ohio St. 10, 121 N. E. 816 (1918); noted 
in 32 Harv. L. REv. 859; Wilson v. Blaine, 262 Pa. 367, 105 Atl. 555 (1918); Payne v. 
Emmerson, 290 Ill. 490, 125 N. E. 329 (1919); noted in 29 YALE L. J. 655, 694; Spies 
v. Byers, 287 Ill. 627, 122 N. E. 841 (1919); Hamilton v. Davis, 217 S. W. (Tex. Civ. 
App.) 431 (1920); Haupt v. Schmidt, 122 N. E. (Ind.) 343 (1919); noted in 28 YALE 
L. J. 838. 
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CasEs IN Equity THAT BECOME Moot ON APPEAL. — Suits in Equity 
that are important to-day may cease to possess actuality next week. 
Because of slow appellate procedure within the courts and a change of 
circumstances outside, a live issue may become an apparently moot one 
before an appeal can be heard. Recently, for example,! certain mine- 
owners in North Dakota sought to enjoin the governor’s operation of 
their mines by troops; the injunction was refused and plaintiff appealed. 
Eight months later when the Circuit Court of Appeals heard the case, 
the mines had been restored to the owners.2, What, then, was to be 
done with the case? The court followed the weight of authority, and 
held there was no question on the merits calling for a decision.’ 

This view‘ seems at first too plausible for argument or discussion. 


1 Dakota Coal Co. v. Fraser, Adjutant General, 267 Fed. (C. C. A.) 130 (1920). 
See RECENT CASES, p. 433, infra. 

2 Courts either take judicial notice of the fact of the change or ascertain it from 
affidavits or other evidence. See Jones v. Montague, 194 U. S. 147, 153 (1904); Turner 
v. Markham, 156 Cal. 68, 103 Pac. 319 (1909); Vollman v. I. W. W., 79 Wash. 192, 
140 Pac. 337 (1914). 

’ The procedure here is to be noted. Dismissal of the appeal may bar certain of 
appellant’s rights in the future, — as for damages, by affirming the judgment. Gulf 
Ry. Co. v. Dennis, 224 U. S. 503 (1912). A clear and correct form of decree is: “Order 
is reversed and cause remanded to the court below with directions to dismiss the peti- 
tion without costs to either party, and without prejudice to the rights of the com- 
plainants.” See United States v. Alaska Steamship Co., 40 Sup. Ct. 448, 449 (1920). 
The court in Davis v. Boyer, 122 Ia. 132, 97 N. W. 1002 (1904) failed to notice the 
pig <% affirmed the judgment. Cf. Dinsmore v. Southern Express Co., 183 U. S. 
115 (1901). 

4 Mills v. Green, 159 U. S. 651 (1895); Jones v. Montague, supra; Security Mutual 
Life Ins. Co. v. Prewitt, 200 U. S. 446; Travelers Insurance Co. v. Same, 200 U. S. 
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But one’s certainty is shaken when it is found that not only are the 
reasons for the rule somewhat hazy, but also that the rule has been 
denied in England and hedged in by exceptions in this country. In a 
leading English case,5 an injunction was granted in the lower court; on 
appeal it had ceased to be vital whether defendant was enjoined or not. 
Yet the court passed on the merits, on the ground that defendant had a 
right to have it settled on appeal whether there had been a ground of 
complaint against him. In this country the ground given for the Eng- 
lish decision has been overlooked, and the reasoning that has led to an 
opposite result is vague. It is of course everywhere recognized that a 
case will not be heard on the merits, merely to determine costs.* But 
the phrases, “ineffectual relief” 7 and “nothing on which the judgment 
of the court may operate,” ® merely travel in a circle. More definitely it 
has frequently been stated® that an actual controversy is necessary. 
Inasmuch as no case in the federal courts has ever mentioned the Fed- 
eral Constitution in this connection, it seems there is no definite consti- 
tutional mandate against a decision on the merits.’ Underlying all the 





450 (1906); Richardson v. McChesney, 218 U. S. 487 (1910); United States ». Ham- 
burg-Amerikanische Packetfahrt Actien Gesellschaft, 239 U. S. 466 (1916); Commer- 
cial Cable Co. v. Burleson, 250 U. S. 360 (1919); Davis v. Boyer, supra; Sebastian 
County v. Hocott, 217 S. W. (Ark.) 258 (1919); Smith v. Warrenfeltz, 116 Md. 116, 
81 Atl. 275 (1911); Sasser v. Harriss, 178 N. C. 322, 100 S. E. 338 (1919); Ireland ». 
Sherman County, 75 Ore. 241, 146 Pac. 969 (1915); Winston v. Ladner, 264 Pa. 548, 
108 Atl. 22 (1919); McCarty v. Natural Carbonic Gas Co., 122 App. Div. 257, 106 
N. Y. Supp. 811 (1907). The change may be due not to extraneous circumstances but 
to change of statutes or judicial decision. New Orleans Flour Inspectors v. Glover, 
160 U. S. 170 (1895); Burgess 2. Crumpton, 93 S. C. 562, 77 S. E. 356 (1913). Or to 
acts of the parties. Singer Mfg. Co. v. Wright, 141 U.S. 696 (1800); Lewis Publ. Co. 
v. Wyman, 228 U. S. 610 (1913); Wright v. Los Angeles, 163 Cal. 328, 125 Pac. 353 
(1912). Cf. Tucker v. Howard, 128 Mass. 361 (1880); Green v. Okanogan County, 
60 Wash. 309, 111 Pac. 226 (1910). 

5 Inchbald v. Robinson, 4 Ch. App. 388 (1869). Another English case though in- 
volving interpretation of a statute in a suit by way of information reasons similarly 
from the danger of stigma on the defendant. Oaten v. Auty, [1919] 2 K. B. 278. 
Whether the English rule would be the same if the injunction were not granted below 
is somewhat doubtful. Cf. Inchbald v. Robinson, supra, 396. 

6 Matter of Croker v. Sturgis, 175 N. Y. 158, 67 N. E. 307 (1903); Wingert v. Bank 
of Hagerstown, 223 U. S. 670 (1912). 

7 See Mills v. Green, supra, 653. 

8 See Kimball v. Kimball, 174 U. S. 158, 163 (1899). 

® See Richardson v. McChesney, supra, 492; South Spring Hill Co. v. Amador 
Medean Gold Mining Co., 145 U. S. 300, 301 (1892); Denver v. Brown, 47 Colo. 513, 
514, 108 Pac. 971 (1910). 

10 See U. S. Constitution, Art. III, Sec. 2 (1): “The judicial power shall extend to 
all cases, in law and equity, arising etc. . . . to controversies” etc. That there has 
been a case or controversy at some time in the proceedings would seem to be enough. 
See, however, BLack, HANDBOOK oF AMERICAN Const. Law, 3 ed., 82. The U. S. 
Supreme Court has always been careful not to decide suits that seemed to it academic. 
Lord v. Veazie, 8 How. (U. S.) 251 (1850) (fictitious suit); United States v. Evans, 
213 U.S. 297 (1909) (interpretation of a criminal statute); Muskrat v. United States, 
219 U. S. 346 (1911) (statute providing for a test case). Fictitious suits must be dis- 
tinguished from so-called amicable suits where there is a real dispute but where the 
procedure and issue are facilitated by agreement. Ex parte Steele, 162 Fed. 694 (1908). 
Such cases suggest analogously the question of Advisory Opinions. See THAYER, 
Lrecat Essays, 42; 2 STORY ON THE CONSTITUTION, 5 ed., 387-8; H. A. Dubuque, “The 
Duty of Judges as Constitutional Advisers,” 24 Am. L. REv. 369. And of Declaratory 


Judgments. See E. M. Borchard, “Constitutionality of the Declaratory Judgment,” 
30 YALE L. J. 161. 
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decisions, however, is the perhaps laudable fear that courts will waste 
valuable time in rendering opinions that will serve no practical purpose 
except the satisfaction of one litigant’s will to win.” 

But there are several exceptions to the American rule. Some courts 
will entertain appeals on election statutes because of the “public in- 
terest”? even though the parties’ rights can no longer be affected.” 
North Dakota will decide any moot question if sufficient public interest 
be involved." Somewhat the same motive constrained a federal court 
to disregard all valid precedents and make such a decision in an Espion- 
age Act case. Finally the Supreme Court has consciously evolved two 
exceptions to its own rule of “hands off.” In United States v. Trans- 
Missouri Freight Ass’n,* an injunction was sought against an illegal 
combination which by the time the case was heard on appeal had been 
dissolved by the defendants. In So. Pacific Terminal Co. v. Young,'® 
the validity of an order against a preference under the Interstate Com- 
merce Act was involved; the order, which was for two years only, had 
expired before the court’s decision. But in both cases a decision was 
made on the merits: in the first, because of practical danger from the 
mere voluntary cessation of wrong by the defendants; in the second, 
because of the continuing nature of the wrong. Each seems to reach a 
correct result, and other cases are in accord.'” Subsequently, however, 
the court failed to follow its own leadership and refused to consider an 
anti-trust suit,!* where the combination was temporarily non-existent 
because of the war; and the distinction the court drew between volun- 
tary and involuntary cessation seems insufficient. Thus, once the flat 
rule of never considering such cases is departed from, anomalies are 
apparently inevitable. 


But these decisions make at least one thing clear. No dogmatic 
principle can be asserted. Any rule of procedure, as general in nature 
as this, should tend to be elastic. Courts should not peremptorily refuse 
to decide on the merits, but should balance conveniences — the danger 





11 Searcy v. Fayette Home Telephone Co., 143 Ky. 811, 137 S. W. 777 (1911); State 
ex rel. Jones v. Miller, 221 S. W. (Mo.) 88 (1920). 

2 Matter of Madden, 148 N. Y. 136, 42 N. E. 534 (1895); Matter of Fairchild, 151 
N. Y. 350, 45 N. E. 943 (1897); O’Laughlin v. Carlson, 30 N. D. 213, 152 N. W. 675 
(1915). See also in accord Barrs v. Peacock, 65 Fla. 12, 15, 61 So. 118 (1913); Keller v. 
Rewers, 127 N. E. (Ind.) 149 (1920). 

8 State v. Stutsman, 24 N. D. 68, 139 N. W. 83 (1912). 

14 Masses Publishing Co. v. Patten, 246 Fed. 24 (1917), 244 Fed. 535 (1917). The 
plaintiff sought to enjoin the postmaster of New York City from excluding an issue 
of the “Masses” from the mails. An injunction was granted but later stayed. In 
the interim all the copies were sent out by express. 245 Fed. 102 (1917). Yet the 
Circuit Court of Appeals decided on the merits. That this decision, moreover, was 
one of the important precedents in the interpretation of the Espionage Act, see Zecha- 
riah Chafee, Jr., “Freedom of Speech in War Time,” 32 Harv. L. REv. 932, 960-965. 

16 166 U.S. 290 (1897). The decision of the case was perhaps made easier because 
of the nature of the bill, — to restrain such or any like action. 

16 219 U. S. 498 (1911). 

17 Close v. Southern Maryland Agricultural Ass’n, 108 Atl. (Md.) 209 (1919); Boise 
City Irrigation Co. v. Clark, 131 Fed. 415 (1904). 

18 United States ». Hamburg-Amerikanische Packetfahrt Actien Gesellschaft, supra. 
See - in accord, United States v. American-Asiatic Steamship Co., 242 U. S. 537 
(1917). 
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of poor presentation, the value of the court’s time on one side, and on the 
other the danger of having almost identical litigation brought up again 
in the near future. On such considerations, the decision in Dakota Coal 
Co. v. Fraser is undoubtedly correct; but if it appeared that the same 
situation were likely to be repeated soon, there should be nothing to 
prevent the court’s passing on the propriety of granting the injunction. 
The real problem, however, is not whether to pass on the merits after 
circumstances have changed; the problem is how to get the appeal to 
the upper court before those circumstances have changed.!® Unless 
appeals are to be abolished altogether,” it must be recognized that in a 
great number of cases a delayed appeal, especially on an interlocutory 
injunction, is as good as no appeal at all." The question of moot appeals 
in equity leads to the roots of procedural reform. 


THE CONSTITUTIONALITY OF BuILDING LINEs FoR AESTHETIC PurR- 
POsES. — How far will the courts go in recognizing the validity of build- 
ing lines imposed without compensation? An answer to the question is 
unavoidable in view of the popular demand for building restrictions, 
zoning systems, and civic improvements in general. 

It is clear that the building line deprives the owner of a property 
right,' but it is equally clear that if the restriction can be brought within 
a proper exercise of the police power, compensation is unnecessary.” 
However nebulous this police power may be, it may fairly be said to 
extend to the protection of the public health, morals, and safety, and to 
the promotion of the general welfare.* It is true that if property is 
taken under the right of eminent:domain, compensation is a constitu- 





19 See PRELIMINARY REPORT ON EFFICIENCY IN THE ADMINISTRATION OF JUSTICE 
PREPARED FOR THE NATIONAL Economic LEAGUE, 28; Roscoe Pound, “The Causes of 
Popular Dissatisfaction with the Administration of Justice,” 29 REPORTS OF AMERICAN 
Bar Ass’n, Part I, 395, 409-411; C. W. Eliot, “The Popular Dissatisfaction with 
the Administration of Justice in the United States,” 45 Cuic. Lec. News, 207; R. H. 
SMITH, JUSTICE AND THE Poor, 2 ed., 19. 

20 See Works, JURIDICAL REFORM, 86, for such a proposal. See 33 Harv. L. REv. 
326, for comment thereon by Roscoe Pound, and alternative suggestions as to the 
remedies for slow appeals. See also Roscoe Pound, “Bibliography of Procedural 
Reform,” 11 Itt. L. REv. 451. 

21 For examples of slow appeals see New Orleans Flour Inspectors v. Glover, supra; 
Keller v. Rewers, supra. The Federal Judicial Code makes an attempt to accelerate 
appeals. See Jup. Cope, § 129; BARNES, FEDERAL CopE (1919), § 894. 


1 For a discussion of what is a taking or deprivation of property, see Old Colony & 
Fall River R. R. Co. v. Inhabitants of Plymouth, 14 Gray (Mass.), 155 (2859); Pum- 
pelly v. Green Bay Co., 13 Wall. (U. S.) 166 (1871); Eton v. B. C. & M. R. R., 51 
N. H. 504 (1872). For a discussion of the nature of property rights, see Everett V. 
Abbot, “The Police Power and the Right to Compensation,” 3 Harv. L. REv. 18. 
See Nore, “ Actionable Injuries in Street Regulations,” 33 Harv. L. REV. 451, 452. 

ad Mugler ». Kansas, 123 U. S. 623 (1887); C. B. & Q. Ry. Co. v. People, 200 U. S. 
561 (1906). See 1 Lewis, EMINENT Doman, 2 ed., § 6. 

3 Beer Co. v. Mass. ,07 U. S. 25 (1877); Crowley ». Christensen, 137 U. S. 86 (1890); 
C.B.&Q. Ry. Co. ». People, supra. It is of course true that the use of the term, “police 
power” has been attended by an unfortunate confusion of meaning. Its meaning 
oftentimes raises simply a question of the true limits of legislative power in general. 
See THAYER, LEGAL Essays, p. 27, note 1. 
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tional prerequisite.‘ But the police power and eminent domain are 
distinguishable, in that while the effect of the police power is to restrict 
a property right because it is harmful, that of eminent domain is to 
appropriate a property right because it is useful.® Since then the object 
of the building line is to restrict a detrimental use of a part of the land, 
it is at least in form a result that may be achieved by the police power. 

Under this police power, obnoxious business uses of property may be 
prohibited,® other businesses, though not nuisances per se, may be ex- 
cluded from certain districts,’ business and residential districts may be 
altogether segregated,* and the height of buildings may be limited.° 
So building lines, in so far as they prevent the spread of fire and con- 
duce to the health of the public, seem clearly within the scope of the 
police power. A recent case reaching this result is therefore unques- 
tionably correct.!° But in the decision there were intimations that 
aesthetic considerations were important. It becomes pertinent there- 
fore to inquire whether such considerations alone will justify the im- 
posing of building lines." 

. Though it is recognized that provisions incidentally aesthetic will not 
vitiate otherwise valid restrictions,” no court, it seems, has yet gone so 
far as to sustain legislation whose sole object is to promote the aesthetic." 
Bill board legislation has been sustained on grounds of fire prevention, 
safety of pedestrians, and the like,“ and sometimes, it must be admitted, 
on grounds somewhat forced,’ but the courts have squarely refused to 
adopt the aesthetic consideration as alone sufficient.’® So legislation 
primarily aesthetic in purpose, which has sought to exclude retail stores 





4 Monongahela Navigation Co. v. United States, 148 U. S. 312 (1893). 
5 Commonwealth ». Alger, 7 Cush. (Mass.) 53, 86 (1851); Mugler v. Kansas, supra; 
See 1 Lewis, Eminent Domatn, 2 ed., § 6; see PRENTICE, POLICE PoWER, p. 5. 

* Watertown v. Mayo, 109 Mass. 315 (1872); The Manhattan Manuf. and Fer- 
tilizing Co. v. Van Keuren, 23 N. J. Eq. 251 (1872). 

7 Hadacheck v. Sebastian, 239 U. S. 394 (1915); People v. Village of Oak Park, 
266 Ill. 365, 107 N. E. 636 (1915); Salt Lake City ». Western Foundry Works, 187 
Pac. (Utah) 829 (1920); Myers v. Fortunato, 110 Atl. (Del.) 847 (1920). 

8 Opinion of the Justices, 127 N. E. (Mass.) 525 (1920). 

® Welch v. Swasey, 193 Mass. 364, 79 N. E. 745 (1907), aff’d in 214 U.S. or (1909); 
Cochran v. Preston, 108 Md. 220, 70 Atl. 113 (1908); Lincoln Trust Co. v. Williams 
Bldg. Corp., 229 N. Y. 313, 128 N. E. 209 (1920). See 2 Ditton, Municrpat Cor- 
PORATIONS, 5 ed. § 6096. 

10 Town of Windsor v. Whitney, 111 Atl. (Conn.) 354 (1920). See RECENT CASES, 
P- 434, infra. ; ; 

1! For a discussion of this general subject, see Wilbur Larremore, “ Public Aesthetics,” 
20 Harv. L. Rev. 35; Comments, “Exercise of the Police Power for Aesthetic Pur- 
poses,” 30 YALE L. J. 171. 

2 Cusack Co. v. City of Chicago, 242 U. S. 526 (1917). 

13 See 2 Ditton, MuntcrPAL CorPORATIONS, 5 ed. § 695. 

14 In re Wilshire, 103 Fed. (Cir. Ct. S. D. Cal.) 620 (1900); City of Rochester ». 
West, 164 N. Y. 510, 58 N. E. 673 (1900); Gilmartin v. Standish-Barnes Co. 40 R. I. 
219, 100 Atl. 394 (1917). 

15 _ for instance, St. Louis Poster Adv. Co. v. City of St. Louis, 249 U. S. 269 
(1919). 

16 City of Passaic v. Paterson Bill Posting Co., 72 N. J. L. 285, 62 Atl. 267 (1905); 
Commonwealth v. Boston Adv. Co., 188 Mass. 348, 74 N. E. 601 (1905); People v. 
Murphy, 195 N. Y. 126, 88 N. E. 17 (1909); Haller Sign Works v. Physical Culture 
Training School, 249 Ill. 436, 94 N. E. 920 (1911). But see FREUND, PoLice Power, 
§ 182. Churchill v. Tait, 32 Phil. 580 (1915), contra. 
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from residential districts,’ to promote the architectural symmetry of 
neighboring buildings,!* or to impose building restriction to preserve 
fine views ® has uniformly been held unconstitutional. And building 
line schemes whose only object was the aesthetic have also been held 
unconstitutional.” 

Now granting that the police power is a dynamic thing, it is submitted 
nevertheless that the results reached by the courts are correct. To the 
great mass of people irregular building lines or glaring bill boards are 
matters of trivial annoyance. Except to the small minority, the un- 
sightly view is but a slight irritation as compared with noisome smells #4 
or nerve-wracking noises,” which have fallen under the taboo of the 
police power. It is true that disregard of a building line may lessen the 
value of the neighboring property, but so may the well-meant but freakish 
design of an adjacent house; and at any rate restrictions for the benefit 
of the neighbor’s property savor dangerously of private eminent domain. 

But though an unaesthetic use of property may not be such a public 
annoyance as to warrant its restriction by the police power, it does not 
follow that there is not a sufficient public use to justify a taking by 
eminent domain. The very fact that the police power is exercised with- 
out compensation necessitates its more rigid limitation.* So, though 
the police power has never been exercised for aesthetic purposes alone, 
the same cannot be said of eminent domain. In the well-known case of 
Attorney General v. Williams,“ a statute was sustained as valid which 
by eminent domain limited building heights to enhance the beauty of 
Copley Square. And a New York case” has held that the land in- 
cluded within the building lines is really a part of the street, and is 
subject to an easement of light and air in favor of the public. Thus the 
individual receives compensation for the property right of which he is 
deprived, but the public at the same time gets what it wants. 





17 People v. City of Chicago, 261 Ill. 16, 103 N. E. 609 (1913); Willison v. Cooke, 
54 Colo., 320, 130 Pac. 828 (1913); cf. Calvo v. City of New Orleans, 136 La. 480; 
67 So. 338 (1915). 

18 Bostock v. Sams, 95 Md. 400, 52 Atl. 665 (1902); State, ex rel. Sale v. Stahlman, 
81 W. Va. 335, 94 S. E. 497 (1917); cf. Ingraham v. Brooks, 111 Atl. (Conn) 209 (1920). 

19 Quintini v. Mayor of City of Bay St. Louis, 64 Miss. 483, 1 So. 625 (1887); Farist 
Steel Co. v. City of Bridgeport, 60 Conn. 278, 22 Atl..561 (1891). 

20 City of St. Louis v. Hill, 116 Mo. 527, 22 S. W. 861 (1893); Fruth »v. Board of 
Affairs of the City of Charleston, 75 W. Va. 456, 84 S. E. 105 (1915); City of Buffalo 
v. Kellner, go Misc. 407, 153 N. Y. S. 472 (1915). 

21 The Manhattan Manuf. & Fertilizing Co. v. Van Keuren, supra. 

® State v. White, 64 N. H. 48, 5 Atl. 828 (1886); Ex parte Foote, 70 Ark. 12, 65 
S. W. 706 (1901). 

% See Opinion of the Justices, 127 N. E. (Mass.) 525, 528 (1920). See FREUND, 
Po.ice Power, § 514. 

* 174 Mass. 476, 55 N. E. 77 (1899). Cf. also the following cases in which property 
was taken for an aesthetic purpose, Parker v. Commonwealth, 178 Mass. 199, 59 N. E. 
634 (1901), (restricting height of buildings near state capitol); Higginson v. Inhabitants 
of Nahant, 11 Allen 530 (1866); and Petition of Mt. Washington Road Co., 35 N. H. 
134 (1857), (building of roads for purely scenic purposes). 

*5 In re City of New York, 57 App. Div. 166, 68 N. Y. S. 196 (1901); cf. People »v. 
Calder, 89 App. Div. 503, 85 N. Y. S. rors (1903); Northrup »v. City of Waterbury, 
81 Conn. 305, 70 Atl. 1024 (1908); Benedict v. Pettes, 85 Conn. 537, 84 Atl. 332 (1912). 

Cf. also State v. Houghton, 176 N. W. (Minn.) 158 (1920), in which a statute was 
sustained, which restricted by eminent domain the building of apartment houses in 
certain districts of the city. 
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Now of course no qualities of finality ought to be attributed to such a 
solution. Obviously as civilization advances, the public aesthetic sense 
will become more and more compelling. But for the present, it is be- 
lieved that restrictions only with compensation will best strike a balance 
of convenience between the social interest in the individual’s freedom 
of self-assertion, and the social interest in an attractive and well-ordered 
community. 








DATE AT WHICH RATE OF EXCHANGE SHOULD BE APPLIED. — When- 
ever money is due in a foreign country, whether on a note, or as damages 
for a breach of contract, it becomes necessary to determine its equivalent 
in domestic currency.! There was a tendency on the part of early de- 
cisions to disregard commercial rates of exchange, and make the com- 
putation on the basis of the nominal par value of the two currencies, 
determining this, for example, by the weight of gold in the standard 
coin of each country. Fortunately, the law increasingly adapted itself 
to the custom of trade, and it became established that commercial rates 
of exchange would be followed. But the courts had their attention 
centered on upholding commercial exchange as against conversion at 
the nominal par, rather than on the question of the precise date at which 
the rate should be taken. In general, England adopted the date of 
breach,* and the United States that of judgment,® though 1¢ often is 
not apparent, in the early decisions, which date the court regarded as 
decisive.® 

To-day, however, attention is centered on this latter point, for the 
rate of exchange may double in the months between breach and judg- 
ment, as it did in Di Ferdinando v. Simon, Smits & Co.” After some 
vacillation,* England has now definitely adopted the date of breach, 
whether contracts or negotiable instruments ® are involved, and regard- 





1 This necessity is practically inherent in our judicial system. See S—pGwickK ON 
DAMAGES, 9 ed., § 274. 

2 Martin ». Franklin, 4J.R. (N. Y.) 124 (1809); Adams »v. Cordis, 8 Pick. (Mass.) 
260 (1829); Chumasero ». Gilbert, 24 Ill. 651 (1860). 

’ Scott v. Bevan, 2 B. & Ad. 78 (1831); Marburg v. Marburg, 26 Md. 8 (1866). 

4 Scott v. Bevan, supra. See note 6, infra. 

5 Marburg v. Marburg, supra. Hawes v. Woolcock, 26 Wis. 629 (1870). Similarly 
Canada adopted the date of judgment. Crawford v. Beard, 14 U. C. C. P. 87 (1864). 
For the problem in international arbitration, see The Pious Fund of the Californias, 
Hague Arbitration Cases, Oct. 14, 1902. (J. B. Scorr, HacuE Court Reports, 1; 
G. G. Witson, HAGuE CAsEs, 1.) 

6 An interesting example of this is Scott ». Bevan, supra. It is always cited as a 
leading case, but sometimes on one side, sometimes on the other. Thus the Divisional 
Court treated it as a decisive authority for the date of judgment in Cohn v. Boulken, 
36 T. L. R. 767 [1920 K. B.]. Two weeks later the Court of Appeals, in another case, 
considered it carefully, and pronounced it to be a clear authority for the date of breach. 
Di Ferdinando ». Simon, Smits & Co., [1920] 3 K. B. 409. 

7 [1920] 3 K. B. 409. See RECENT CASES, p. 435, infra. 

8 See Kirsch v. Allen, Harding & Co., [r919] W.N. 301 (King’s Bench). This case 
was never followed, and "has now been overruled by the Court of Appeals in Di Ferdi- 
nando »v. Simon, Smits & Co. , supra. 

® At present ‘there i is, as to bills of exchange, an authority contra in Cohn 2. Boulken, 
supra. But that decision was directly based on an interpretation of Scott v. Bevan 
now declared erroneous by the Court of Appeals. See note 6, supra. 
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less of which party is benefited thereby. The American decisions 
point in the same direction." 

On theory, this seems the preferable result. The English Court of 
Appeals analyzes the situation as follows: (1) The general rule, apart 
from any question as to rate of exchange, is that the plaintiff is entitled 
to have his damages assessed as at the date of the breach; (2) the court 
has only jurisdiction to award damages in English money; (3) the judge 
must therefore express these damages in English money; (4) in order to 
do so he must take the rate of exchange prevailing at the time of the 
breach.” This accords, also, with business practice. The plaintiff, as 
soon as the breach occurred, had to cover himself by fresh purchases of 
goods or money. These would be made at the rate of exchange then 
prevailing.” Whether the rate thereafter fluctuated is another matter, 
and one with which the court need not concern itself. 

A strong case, nevertheless, is made out by the advocates of the date 
of judgment.“ On their theory, the plaintiff should recover in damages 
exactly the same amount which he would be entitled to recover in a 
suit in the foreign country; and there the fluctuations in the rate of 
exchange are necessarily immaterial. Thus if the plaintiff were entitled 
to one thousand pounds in 1919, an English court could give him only 
one thousand pounds in 1920, regardless of the value of the pound in 
New York. But the English court would profess to give damages as 
they accrued in 1919, and it seems unnecessary that the American court 
should be bound by English limitations on the accurate determination 
of these damages. It is true that a court will not consider fluctuations 
in the purchasing power of its own currency, for that currency is itself 
the measuring rod for values, and the court has no extrinsic standard 
by which to judge it. But if this same court has before it a foreign con- 
tract, payable in foreign currency, it can regard that currency as ob- 
jectively as if the contract called for payment in so many bushels of 
corn, instead of in so many francs. If the contract called for corn, the 
court would take the value of the given amount of corn as it stood at 
the time of the breach, regardless of subsequent fluctuations. Foreign 
currency should be handled on the same basis, if we are really to give 
damages as they accrued on the date of breach. 





10 The adoption of the date of breach benefited the plaintiff in Di Ferdinando »v. 
Simon, Smits & Co., supra. The defendant was benefited in: Barry v. van den Hurk, 
[1920] 2 K. B. 709; Lebaupin ». Crispin, [1920] 2 K. B. 714. 

1 Simonoff v. Granite City National Bank, 279 Ill. 248, 116 N. E. 636 (1917); 
Pavenstedt v. New York Life Ins. Co., 203 N. Y. 91, 96 N. E. 104 (1911); Gross 2. 
Mendell, 171 App. Div. 237, 157 N. Y. S. 357. See 29 Harv. L. Rev. 873. See also 
Rasst v. Morris, 108 Atl. 787, 790 (Md.) (1919). 

2 Di Ferdinando »v. Simon, Smits & Co., supra. 

33 See The Volturno, [1920] P. 447. 

M4 See Story, Conriict or Laws, § 310. The cases generally use the expression 
“date of judgment” to cover either that date, or the date when suit was brought, 
overlooking the distinction between the two. The strongest case against the date of 
breach would seem to arise when that breach occurred in the foreign country, but 
this point is not taken by the courts. Examples of adherence to the date of breach 
te get that breach occurred abroad, are: Gross v. Mendel, supra; Barry v. van den 
Hurk, supra. 

18 See Manners v. Pearson & Son, [1898] 1 Ch. 581, 593. The statement of the law 
in the dissenting opinion of Vaughan Williams, L. J., was adopted by the court in 
Di Ferdinando »v. Simon, Smits & Co., supra. 
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The present rule of computing the exchange at the date of breach 
seems a, correct solution of this long disputed point. 


How Far mAy LEGISLATURES REGULATE JUDICIAL PROCEDURE. — 
Judicial reformers who advocate the regulation of judicial procedure 
and practice by the courts rather than by the legislatures! have found a 
staunch ally in the Supreme Court of Indiana. The rules of that court 
required the briefs of counsel to contain concise statements of the errors 
and exceptions relied upon. The State Legislature enacted a provision 
which abrogated this rule.2 The court held that act unconstitutional.’ 

A legislature has great latitude in determining the rules of procedure 
of those courts that owe their existence directly to the legislature.* It 
is not logical to conclude therefrom that a legislature has such wide 
power over a court that owes its being to that instrument responsible 
for the legislature itself.» Federal and state constitutions generally 
establish courts with jurisdiction in law and equity. The scope of that 
jurisdiction over judicial procedure must be determined in the light of 
the common law and the history of the courts anterior to and at the 
time of the adoption of the constitution.’ History reveals that, at least 
as far back as the days of Richard II, rules of procedure had been adopted 
by the judges.’ But the judges did not exclusively control their proce- 
dure, for we find Parliament ® also regulating the procedure of the courts. 
This system of dual control over procedure existed when our Constitu- 
tion adopted the theory of the separation of powers.? Indeed the Su- 
preme Court of the United States!® has recently recognized the inherent 
right of the courts to regulate judicial procedure, at least in the absence 
of contrary legislation. Yet neither the federal nor the state constitu- 
tions expressly provided for a mode of adjudicating the conflict that 
might ensue between the two departments on a question of judicial 
procedure. 





1 See Roscoe Pound, “ Regulation of Judicial Procedure by Rules of Court,” 10 ILL. 
L. Rev. 163; Elihu Root, Address in the Report or NEw York State Bar Asso- 
CIATION, xxxiv, 87. 

2 See 1917 "IND. Acts, c. 143, § 3. See Inp. Constitution, Art. III, § 1, and 
Art. VII, § 1. 

3 Epstein v. State, 128 N. E. 353 (1920). See RecENT CasES, p. 434, infra. 

4 See Unitep States Constitution, Art. III, §1. “The judicial power of the 
United States shall be vested in one Supreme Court and in such inferior courts as the 
Congress may from time to time ordain and establish.” See also Pa. CoNsTITUTION, 
Art. V, § 1; Wilbur Larremore, “Regulation of Contempt of Court,” 13 Harv. L. 
REv. 615, 619; WILLOUGHBY, CONSTITUTIONAL LAW OF THE UNITED STATES, 1270. 

5 See Wis. Constitution, Art. VII, § 2. See Itz. Constitution, Art. III, 
“The powers of the government of this State are divided into three distinct depart- 
ments, — legislative, executive, and judicial; and no person or collection of persons, 
being one of these Departments, shall exercise any power properly belonging to either 
one of the others.” 

6 See State v. Harmon, 31 Oh. St. 250, 258 (1877). 

7 See Tipp’s PRACTICE, 8 ed., xxxvii-l; Preface to Tipp’s Practice, 3 ed., ix, x. 
See also Pound, supra, 171. 

8 See Tpn’s PRAcTIcE, 8 ed., xxiii-xxxvi. 

® See Roscoe Pound, Address in the Onto StaTE Bar ASSOCIATION, xxxVi, 34. 

10 See In re Peterson, U. S. Sup. Ct., October Term, 1919, No. 28. 
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Fortunately, these conflicts in general were infrequent because of the 
deference of the courts. But an early revolt against this legislative con- 
trol came in California." The legislature required the courts to give 
their decisions “in writing with the reasons therefor.” Justice Field 
said,” “If the Legislature can require the reasons of our decisions in 
writing, it can prescribe the paper upon which they shall be written and 
the ink which shall be used. And yet no sane man will justify any such 
absurd pretension, but where is the limit to the power if its exercise in 
any particular be admitted?”” Encouraged by this decision, a court ® 
refused to comply with a legislative enactment requiring the judges to 
write head notes to their opinions. 

A noteworthy dispute soon arose on the question of determining the 
qualifications for admission to the bar. Some state legislatures assumed 
to themselves the right to determine that matter. Whereupon the 
courts * emphatically pronounced such legislation to be an undisguised 
invasion of judicial power and refused to admit those men to practice 
who failed to comply with the court’s requirements for admission. At- 
torneys are officers of the court.!° Who shall be an officer of the court is 
an essentially judicial question precisely as the selection of the Speaker 
of the House is a legislative matter.'® Deprive the court of the power 
to determine admission and you deprive it of the power to determine 
grounds for disbarment. The latter power has always inhered in the 
courts.!” 

Similarly the judiciary '* has resisted legislation abridging the court’s 
power to enforce its decrees through contempt process. The constitu- 
tional creation of a court calls into being the inherent power of the 
court to effectuate its own acts by contempt process.” It is indispen- 
sable to protect the court and the administration of justice. Courts are 
not to be relegated to “puppetdom.” 

It is apparent from these cases that, in our system of dual control 
over procedure, judicial regulation is not coextensive with legislative 
regulation. Any other result would be at variance with the genius of our 





n ae v. Williams, 13 Cal. 24 (1859). See Vaughn v. Harp, 49 Ark. 160, 4 S. W. 
751 (1886). 

2 See Houston v. Williams, supra, 25. 

% Ex parte Griffiths, 118 Ind. 83, 20 N. E. 513 (1889). 

4 In re Shorter, No. 12, 811 Fed. Cas. (1865); Im re Mosness, 39 Wis. 509 (1876); 
Petition of Splane, 123 Pa. St. 527, 16 Atl. 481 (1889); In re Day, 181 Ill. 73, 54 N. E. 
646 (1899). See also ex parte Secombe, 19 How. (U. S.) 9, 13 (1856). 

18 See ex parte Garland, 4 Wall. (U. S.) 333, 378 (1866). See WEEKs, ATTORNEYS 
AT Law, 140, 142. 

16 State v. Noble, 118 Ind. 350, 21 N. E. 244 (1889). Of course a constitution may 
grant the executive the power to appoint federal officials. See Unrrep States Con- 
STITUTION, Art. IT, Sec. 2, § 2. 

17 Penobscot County Bar v. Kimball, 64 Me. 140 (1875). See WEEKS, ATTORNEYS 
AT LAW, 140. , 

18 Little v. State, 90 Ind. 338 (1883); Hale v. State, 55 Oh. St. 210, 45 N. E. 199 
(1896); Carter v. Virginia, 96 Va. 791, 32 S. E. 780 (1899); Chic. B. & Q. Ry. Co. ». 
Gildersleeve, 219 Mo. 170, 118 S. W. 86 (1908); State v. Morrill, 16 Ark. 384 (1855) 
(allowed slight regulation). See also ex parte Robinson, 19 Wall. (U. S.) 505, 510 
(1873). In re Shortridge, 99 Cal. 526, 34 Pac. 227 (1893). See 2 CAMPBELL’s LIVES 
OF CHIEF JUSTICES, 297; THOMPSON, TRIALS, 2 ed., § 125; Wilbur Larremore, supra. 


19 Cf. M’Culloch v. Maryland, 4 Wheat. (U. S.) 316 (1819). See Suara, AcTIoNsS 
AT Law, to ed., 21. 
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constitutions and the separation of powers. To say, as Justice Field 
implies, that the legislative regulation of judicial procedure is dependent 
for its effectiveness upon the acquiescence of the courts would belie the 
historical facts. Equally vulnerable is the statement that the courts 
may regulate their procedure only by permission of legislatures. The 
orbits of legislative and judicial regulation of procedure are distinct and 
they must be determined primarily by historical criteria. Clearly the 
courts may disregard any legislative interference with what they have 
habitually regulated from earliest days. In that category are such 
matters as admission to the bar, disbarment, and the details of proce- 
dure of which the principal case is an illustration. Logically the legisla- 
ture, then, should have the right to regulate those matters of procedure 
which it habitually regulated. But the doctrine of the separation of 
powers imposes restrictions upon this legislative right. The judiciary 
is an independent coédrdinate department. Consequently, the legisla- 
ture would stray from its orbit were it to provide for anything which 
either abridged the general power of the courts to administer justice or 
which substantially hampered the court in its functions.”® Regulation 
of the court’s power over contempt would be an illustration of the former 
class. Legislative limitation of the time *! given to counsel for argument 
may well be regarded as an illustration of the latter class. 


CONSTITUTIONALITY OF THE NEW YORK EMERGENCY HOvusING 
Laws.—The general cessation of building operations during the recent 
war has inevitably resulted in an acute shortage of housing accomoda- 
tions, especially in the larger cities.'_ In several foreign countries it has 
been found necessary to take legislative action to prevent profiteering 
landlords from taking advantage of this situation.? The first legislation 
of this kind in the United States was the Ball Rent Law,’ regulating rents 
in the District of Columbia, which has recently been declared uncon- 
stitutional.t The most important housing legislation, however, has been 
that of the state of New York, which was enacted to avert a threatened 


20 Dorsey v. Dorsey, 37 Md. 64 (1872) (held that it was incompetent for the legis- 
lature to authorize the courts to reopen and rehear cases previously decided); Burt 
v. Williams, 24 Ark. 91 (1863) (granting of a continuance pending case was the exer- 
cise of judicial authority and a legislative act assuming to do this was void); De Chas- 
tellux v. Fairchild, 15 Pa. St. 18 (1850) (legislative enactment compelling courts to 
grant a new trial is null). : 

21 Cobb Chocolate Co. v. Knudson, 207 Ill. 452, 69 N. E. 816 (1904); Reagan ». 
et Louis Transit Co., 180 Mo. 117, 79 S. W. 435 (1904). See THompson, TRIALS, 

924. 

1 See Edward L. Schaub, “Regulation of Rentals during the War Period,” 28 
Journ. Pox. Econ. 1. 

2 Such action has been taken in England. See INCREASE or RENT AND MORTGAGE 
Interest Act, 5 & 6 Gro. V, c. 97, amended by 9 Gro. V, c. 7. In‘Newfoundland, 
see TENANTS’ Act of June 5, 1919, c. to. And in New Zealand, see LANDLORD AND 
TENANT Act, 10 Geo. V, No. 32, 104. As to similar statutes in continental Europe, 
see Edward L. Schaub, “Regulation of Rentals during the War Period,” supra. 

3 See 41 Stat. aT L. 208. 

* Hirsch v. Block, 267 Fed. (D. C.) 614 (1920). The decision went on the grounds 
that the statute deprived the landlords of property without due process of law, and 
that it took away the right to trial by jury. The chief justice dissented. 
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housing crisis in New York City.5 In brief, the New York legislation 
now in force provides that unreasonable rents cannot be recovered by 
legal action,® and suspends entirely all remedies whereby a landlord 
may recover possession of his property,’ except in certain specified 
cases.2 The legislation applies only to buildings occupied for dwelling 
purposes, and is to remain in force until October 1, 1922. It has been 
upheld as constitutional by the Federal District Court for the Southern 
District of New York® and by the Appellate Division for the Second 
Department.!° The Appellate Division for the First Department, how- 
ever, has held the legislation invalid, so far as it deprives landlords of 
all remedies for recovering possession of their property." 

Four principal constitutional objections may be made to the laws: 
first, that they deny to the landlords the equal protection of the laws;” 
second, that they deprive the landlords of property without due process 
of law;' third, that they interfere with freedom of contract; fourth, 
that they impair the obligation of contracts.® 

The first objection seems untenable. It is well settled that the state 
legislatures may make classifications of persons for the purpose of deal- 
ing differently with each class without violating any constitutional 





5 The situation first became acute last spring. See REPORT oF THE Housinc Com- 
MITTEE OF THE RECONSTRUCTION COMMISSION OF THE STATE OF NEW York of Mar. 22, 
1920, 2-3 10-11. To meet the situation the legislature in April passed laws which 
prevented the recovery by legal action of unreasonable rents and authorized the 
granting of stays of execution in dispossess proceedings and actions of ejectment. 
See 1920 N. Y. Laws, c. 130-139. These laws were to remain in force until October 1, 
1920. It was hoped that the laws would no longer be necessary by that time, but 
this hope proved to be a vain one. See REPORT OF THE JOINT LEGISLATIVE COMMITTEE 
on Housino, of Sept. 20, 1920, 5-6. Hence further legislation was necessary to avert 
a serious situation when the April laws ceased to be in force. See 1920 N. Y. Laws, 
C. 942-953. This legislation became effective September 22, 1920. 

6 See 1920 N. Y. Laws, c. 944, amending c. 136 of the April laws. 

7 See 1920 N. Y. Laws, c. 942 (suspending summary dispossess proceedings for 
nonpayment of rent), 945 (suspending similar proceedings to evict tenants hold- 
ing over after the expiration of their terms) and 947 (suspending the action of 
ejectment). 

8 These are (a) where the tenant is objectionable, (b) where the landlord, being a 
natural person, desires the premises for his own personal use, (c) where the landlord 
' desires to construct a new building on the site of the old one, (d) where the building 
has been sold to a codperative apartment company. 

® Brown Holding Co. v. Feldman, N. Y. Law Journal, Dec. 20, 1920. 

10 People ex rel. Rayland Realty Co. v. Fagan, N. Y. Law Journal, Dec. 9, 
1920. — justice dissented, and two concurred in the result only, on a procedural 
ground. 

1 Guttag v. Shatzkin, N. Y. Law Journal, Dec. 28, 1920. One justice dissented. 
The same court has held constitutional the provision of the laws which prevents the 
recovery of unreasonable rents. Levy Leasing Co. »v. Siegel, N. Y. Law Journal, 
Dec. 30, 1920. 

2 See U. S. Constitution, Fourteenth Amendment, “. . . nor shall any state. . 
deny to any person within its jurisdiction the equal protection of the laws.” 

18 See U. S. Constitution, Fourteenth Amendment, “. . . nor shall state deprive 
any person of life, liberty, or property, without due process of law.” See also N. Y. 
Constitution, Art. I, Sec. 6, “No person . . . shall be deprived of life, liberty or 
property without due process of law.” 

14 Freedom of contract is protected by the Fourteenth Amendment. Lochner ». 
New York, 198 U. S. 45 (1905). 

15 See U. S. Constitution, Art. I, Sec. 10, “No state shall... pass any... 
law impairing the obligation of contracts.” 
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guarantee, provided only that such classification is reasonable.1* The 
classification made by the New York laws seems reasonable; certainly 
it is not so outrageous as to be unconstitutional.!” 

The second and third objections to the laws are based upon the Four- 
teenth Amendment and the analogous provision in the constitution of 
the state.1* It has been recognized, however, since the decision in the 
Slaughter-House Cases,® that the requirement of due process does not 
limit the police power of the states.2° Although the precise scope of the 
police power has never been exactly defined,” a wide discretion has been 
left to the state legislatures, and if the legislative power is “put forth 
in aid of what is sanctioned by usage, or held by the prevailing morality, 
or strong and preponderant opinion to be greatly and immediately neces- 
sary to the public welfare,” * the courts will be very slow to declare 
such action unconstitutional. Thus, laws regulating hours of labor in 
mines,” compelling banks to contribute to a guarantee fund, prohibit- 
ing the use of trading stamps,” regulating insurance rates,”® or provid- 
ing for the regulating of prices of the necessities of life,?”? have been 
upheld. The New York housing legislation seems no more radical, and so 
would appear to be within the scope of the police power.”* Hence unless 
it is arbitrary and has no reasonable tendency to attain the end sought, 
it is constitutional.2® Neither objection applies here. It should be 
noted that the laws ensure to the landlord prompt payment of a reason- 
able compensation for the use of his property.*® On the whole, it would 
seem, then, that this legislation is not a denial of due process. 


16 Hayes v. Missouri, 120 U. S. 68 (1886); Budd v. New York, 143 U. S. 517 (1891); 
Lindley v. National Carbonic Gas Co., 220 U. S. 61 (1911); Rast ». Van Deman & 
Lewis, 240 U. S. 342 (1916). 

17 A given legislative classification will not be declared unconstitutional unless 
under no possible state of facts could it be a reasonable one. St. Louis Co. 2. Illinois, 
185 U.S. 203 (1902); Wilson v. New, 243 U. S. 332 (1917). And classifications similar 
to that here in question have been sustained. See Welsh v. Swasey, 214 U. S. 91 (1909); 
Cusack & Co. v. Chicago, 242 U.S. 526 (1916). Bailey v. People, 190 Ill. 28, 60 N. E. 
98 (1901), contra. 

18 See notes 13 and 14, supra, 19 16 Wall. (U. S.) 36 (1873). 

20 Bartemeyer v. Iowa, 18 Wall. (U. S.) 129 (1874); Mugler v. Kansas, 123 U. S. 
623 (1887); Lawton »v. Steele, 152 U. S. 133 (1894); Camfield v. United States, 167 
U. S. 518 (1897); Noble State Bank v. Haskell, 219 U. S. 104 (1911); Jeffery Mfg. Co. 
v. Blagg, 235 U. S. 571 (1915). 

21 See George W. Wickersham, “‘The Police Power — A Product of the Rule of 
Reason,” 27 Harv. L. REv. 297. 

2 Holmes, J., in Noble State Bank v. Haskell, supra, 111. See also Chicago Ry. ». 
Drainage Commissioners, 200 U. S. 561, 592 (1905). 

% Holden v. Hardy, 169 U. S. 366 (1898). 

*4 Noble State Bank »v. Haskell, supra. 

25 Rast v. Van Deman & Lewis, supra; Tanner »v. Little, 240 U. S. 369 (1916). 

26 German Alliance Insurance Co. v. Lewis, 233 U. S. 389 (1914). 

27 American Coal Mining Co. v. Special Commission, U. S. Dist. Court for the Dist. 
of Indiana, decided Sept. 16, 1920 (not yet reported). The apparently contrary de- 
cision in Holter Hardware Co. v. Boyle, 263 Fed. 134 (1920), is distinguishable on the 
ground that the statute there involved regulated prices of all commodities. Even 
on that basis, however, it is open to criticism. See 33 Harv. L. REv. 838. 

28 The legislation might well be upheld on the ground that it was necessary to 
protect the public health and the public morals. See 9 Dept. or HEALTH BULLETIN, 
N. Y. City, n. s., No. 42; REPORT OF THE HousING COMMITTEE OF THE RECON- 
STRUCTION COMMISSION OF THE STATE OF NEW York, of Mar. 22, 1920, 15. 

29 Lawton v. Steele, supra; Chicago Ry. v. Drainage Commissioners, supra. 
80 See 1920 N. Y. Laws, c. 942, 944, 945, 947. 
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A fourth question remains, however. Do the laws impair the obli- 
gation of contracts? It is clear that so far as they apply to leases 
made subsequent to their enactment, they are not objectionable on this 
ground.** As the provision that no rent can be recovered unless it is 
reasonable is not retroactive,” it is clearly valid. A different question 
arises as to the provisions that suspend all remedies for the recovery of 
possession from tenants holding over after the expiration of their terms, 
as applied to leases made prior to the enactment of the laws. 

The ordinary lease contains a covenant by the tenant “quietly to 
quit and deliver up possession of the premises” at the end of his term.* 
The New York laws deprive the landlord of all power to enforce this 
covenant for a period of two years.* It is well settled that a total 
deprivation ® or a material impairment of the effectiveness of the legal 
remedy for the breach of a contract impairs the obligation of the con- 
tract.** It is difficult to see how a complete suspension of all remedy 
for two years can fail to be a material impairment.*? 

It seems, then, that the New York housing laws, as applied to prior 
leases, impair the obligation of contracts. Can they be sustained under 
the police power? ‘There is some language in the reports which would 
seem to indicate that the contract clause is subject to such an implied 
exception.*® The cases, however, fail to support this conclusion.*® 





31 See Ogden v. Saunders, 12 Wheat. (U. S.) 213 (1827); Denny »v. Bennett, 128 
U. S. 489 (1888). 

® 78th Street & Broadway Co. v. Rosenbaum, 111 Misc. (N. Y.) 577 (1920); Paterno 
Investing Co. v. Katz, 112 Misc. (N. Y.) 242 (1920). Both cases involve c. 136 of 
the April laws, but as the wording of c. 944 is identical on this point, the same con- 
struction should govern. 

3 See OLIVER, PRACTICAL CONVEYANCING, 4 ed., 229; 2 McApam, LANDLORD AND 
TENANT, 4 ed., 1660. 

4 See note 7, supra. The landlord cannot maintain a bill in equity for specific 
performance of the covenant to quit the premises. Brandt & Co. v. Weil, N. Y. Law 
Journal, Nov. 1, 1920. And to allow an action for damages for the breach of the 
covenant would be contrary to the policy of the emergency housing laws. 

36 White v. Hart, 13 Wall. (U. S.) 646 (1872). 

36 Green 2. Biddle, 8 Wheat. (U. S.) 1 (1823); Brown »v. Kinzie, 1 How. (U. S.) 
311 (1843); Hawthorne ». Calef, 2 Wall. (U. S.) 10 (1865); Gunn ». Barry, 15 Wall. 
(U. S.) 610 (1873). Buta reasonable alteration of the remedy, which does not ma- 
terially impair it, is constitutional. Hawkins v. Barney, 5 Pet. (U. S.) 451 (1831) 
(change i in the statute of limitations) ; Penniman’s Case, 103 U. S. 714 (1881) (abolition 
of imprisonment for debt). 

37 Statutes suspending all actions against persons absent in the military service of 
the United States in time of war have been upheld. Edmonson 2. Ferguson, 11 Mo. 
344 (1846); Breitenbach v. Bush, 44 Pa. St. 313 (1862); Hoffman v. Charlestown Five 
Cent Savings Bank, 231 Mass. 324, 121 N. E. 15 (1918). But such statutes are very 
different from those under consideration here, as they were passed by Congress under 
the war power, and were necessary to protect the interests of absent defendants. 

38 See Legal Tender Cases, 12 Wall. (U. S.) 457, 551 (1870); Manigault ». Springs, 
199 U. S. 473, 480 (1905); Hudson Co. ». McCarter, 209 U. S. 349, 357 (1908); At- 
lantic Transportation Co. v. Goldsboro, 232 U. S. 548, 556 (1913). 

*° It must be admitted that the view that the contract clause is subject to the 
police power is apparently supported by the case of Manigault v. Springs, supra. It 
is believed, however, that this case in reality stands on a different ground. There 
plaintiff and defendant were riparian owners on a certain creek. Defendant built 
a dam which overflowed plaintiff’s land. Plaintiff protested, but later agreed to 
allow the dam to remain for a certain period, if defendant would agree to keep the 
creek open permanently thereafter. The dam was removed, and the contract to keep 
the creek open carried out for several years, when the state legislature by special act 
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Where a law apparently impairing the obligation of a contract has been 
upheld under the police power, the contract alleged to have been im- 
paired seems to have been either that of a state purporting to bargain 
‘away part of the sovereign power, or that of a public utility, in deroga- 
tion of its common law duty to render a reasonable service to all.“ It 
is well settled that a state has no power to bargain away its sovereignty, 
and any attempt to do so will be void.” Similarly a special contract of 
a public utility made in derogation of its fundamental legal duty to 
render a reasonable service at reasonable rates is invalid or at least 
voidable.* Where, however, the contract in question is an ordinary 
private contract, valid when made, it would seem to be going counter to 
the plain words of the Constitution to hold that a state, even in the 
exercise of the police power, could impair it. 

It may be true that a general law which incidentally impairs the 
obligation of private contracts is not invalid for that reason;“ other- 
wise it would be possible for private individuals to tie the hands of the 
government by contracting among themselves. But legislation enacted 
for the purpose of impairing contract obligations stands on a very differ- 
ent footing. Unless the contract clause of the Constitution is to be 
swallowed up in the capacious and ever-expanding maw of the police 
power, such legislation cannot be upheld. It is submitted that the 
distinction to be drawn is between an incidental impairment through 
the operation of a general law valid under the police power, and a direct 
attack on the contract itself. Tested by this criterion, the New York 

housing laws, so far as they operate to deprive landlords of all power to 
enforce covenants to quit in leases made prior to the enactment of the 
laws, are unconstitutional. 





EFFECT OF COVENANT OF WARRANTY UPON THE DESTRUCTIBILITY OF 
CONTINGENT REMAINDERS BY MERGER. — The ease with which con- 
tingent remainders could be destroyed at common law, and the grantor’s 
intent thereby defeated, has led England and many states in this country 





authorized the defendant to build a dam across the creek to drain certain swampy 
lands, requiring that he pay compensation to anyone injured by the building of the 
dam. Plaintiff sought an injunction against the building of the dam. Held, that the 
injunction be denied. It will be noted that the dam was to be built for a public pur- 
pose and that the act authorizing it required the payment of compensation for all 
damages resulting from its construction. The case seems to have been in substance 
one of the exercise of the power of eminent domain to extinguish the plaintiff’s con- 
tract right. That this may be done is clear. West River Bridge Co. v. Dix, 6 How. 
(U. S.) 507 (1848). ; 

40 Cf. Stone v. Mississippi, tor U. S. 814 (1880); Douglas v. Kentucky, 168 U. S. 
488 (1897); Atlantic Transportation Co. v. Goldsboro, supra. 

41 Cf. Chicago Ry. v. Nebraska, 170 U. S. 57 (1898); Lousiville Ry. v. Mottley, 219 
U. S. 467 (1910); Texas Ry. v. Miller, 221 U.S. 408 (1911); Union Dry Goods Co. 
v. Georgia Public Service Co., 248 U. S. 372 (1919); Producers’ Transportation Co. ». 
Railroad Commission, 251 U. S. 228 (1920). 

#2 See Dartmouth College v. Woodward, 4 Wheat. (U. S.) 518, 629 (1819); Boyd ». 
Alabama, 94 U. S. 645, 650 (1876); Stone v. Mississippi, supra, 817. 

# See 32 Harv. L. REv. 74; 33 id., 97. 

“ See CooLEy, CONSTITUTIONAL LrmiTATIONS, 7 ed., 833. See also Beer Co. ». 
Massachusetts, 97 U. S. 25, 32 (1877); Manigault v. Springs, supra, 480. 
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to enact statutes! preventing their destruction. Illinois has no such 
statute, but in a recent case? the Illinois Supreme Court supplies the 
deficiency in an interesting manner. The facts, somewhat simplified, 
may be stated thus: A, by warranty deed, created a life estate in B, 
contingent remainder in fee in B’s descendants who should survive him, 
reversion in fee in A. B’s estate was purchased by X on execution sale, 
and A’s estate was similarly purchased by Y. Y conveyed the rever- 
sion to X, the expressed intention * of both parties being that the life 
estate should merge in the reversion, and the contingent remainder be 
destroyed. The court held that, in view of the covenant of warranty 
in the original deed, the contingent remainder was not destroyed. 

At common law the termination of the particular estate on which a 
contingent remainder depended, before the happening of the contin- 
gency, destroyed the remainder. Thus, one means of defeating such 
remainders was by merger of the particular estate in the next succeed- 
ing vested estate. This destroyed the former, and with it the contingent 
remainder. The result has been reached by the Illinois court in many 
cases.© The only element in the principal case to distinguish it from 
this line of decisions is the covenant of warranty.® Is this enough to 
take the case out of the general rule? 

The meaning and effect of a covenant of warranty, as applied to vested 
estates, are pretty well defined. Such a covenant in Illinois is prac- 
tically equivalent to a covenant for quiet enjoyment.’ It is an engage- 
ment that the covenantee’s possession shall not be disturbed by one 
with a paramount title, that the covenantor and his heirs shall not claim 
the estate, and that the covenantor shall not interfere with the cove- 
nantee’s possession and enjoyment.® If the covenantor has not title to 





1 See Real Property Act, 8 & 9 Vict., c. 106, § 8; Contingent Remainders Act, 
40 & 41 Vict., c. 33. For a list of statutory provisions in the United States, see 2 
WASHBURN, REAL PROPERTY, 6 ed., note, 554-7. See also KALEs, EsTaTES, FUTURE 
INTERESTS AND ILLEGAL CONDITIONS AND RESTRAINTS IN ILLINOIS, 2 ed., § 106. 

2 Biwer v. Martin, 128 N. E. (Ill.) 518 (1920). See RECENT CASES, p. 435, infra. 

% Therefore the rule of some jurisdictions, that intent to prevent merger will do so, 
does not apply. McCreary v. Coggeshall, 74 S. C. 42, 53 S. E.978 (1906); See 2 Pome- 
ROY, EQUITY JURISPRUDENCE, 3 ed., § 788. See contra, 3 PRESTON, CONVEYANCING, 
3 ed., 43 et seq. 

* Purefoy v. Rogers, 2 Saund. 380 (1671); see 1 FEARNE, CONTINGENT REMAINDERS, 
10 ed., 340. There are two exceptions to this rule: where both estates are limited in 
the same instrument, see Purefoy v. Rogers, supra, 387 a; see 1 FEARNE, CONTINGENT 
REMAINDERS, 10 ed., 345-6; and where the devisee of the particular estate takes the 
reversion as heir at the same time, see Gray v. Shinn, 293 Ill. 573, 127 N. E. 755 (1920); 
see 1 FEARNE, CONTINGENT REMAINDERS, 10 ed., 343-4. In these cases the vested 
estates will open up and let in the contingent remainder when it vests. The reason 
for the exceptions is that otherwise the contingent remainders would never come into 
existence at all; and the courts refuse to ignore the creator’s intent to this extent. 
But if the tenant of the vested estates transfers both to a third person, the remainder 
will be destroyed. Bennett v. Morris, 5 Rawle (Pa.) 9 (1835); Messer v. Baldwin, 262 
Ill. 48, 104 N. E. 195 (1914). 

5 Bond v. Moore, 236 Ill. 576, 86 N. E. 386 (1908); Lewin ». Bell, 285 Ill. 227, 120 
N. E. 633 (1918). 

6 We may assume for purposes of argument the right of the contingent remainder- 
man to avail himself of the covenant. 

7 Bostwick v. Williams, 36 Ill. 65 (1864); Caldwell v. Kirkpatrick, 6 Ala. 60 (1844). 

8 For a full discussion of the effect of a covenant of warranty see RAWLE, CovE- 
NANTS FOR TITLE, 5 ed.,c. 8. See also King v. Kilbride, 58 Conn. 109, 116, 19 Atl. 510, 
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the land at the time of the conveyance and covenant, he and those hold- 
ing under him are estopped to set up any after-acquired title against the 
covenantee, and such title passes to the covenantee by operation of law.® 

No case has been found of a contingent remainderman attempting to 
avail himself of a covenant for title in the deed creating his interest.! 
Assuming that the contingent remainderman can take advantage of the 
covenant, there seems to be no reason for holding that the covenant 
means more than that the covenantee shall be protected in the enjoy- 
ment of his contingent remainder with all its legal attributes; there is 
no reason for saying that the covenant gives to the remainder an attri- 
bute of indestructibility which it does not ordinarily possess. The 
grantor has not covenanted that the grantees of vested estates shall not 
combine them so as to destroy the contingent remainder by merger. He 
has not covenanted for the continuance of the contingent remainder 
beyond its natural life. 

The result reached by the court in the principal case is not wholly 
indefensible. There are cases in which merger does not destroy contin- 
gent remainders because to do so would render the intent of the creator 
wholly void." Since destruction is not the invariable consequence of 
merger, it is understandable that the court should seek so to interpret 
the covenant of warranty as to estop the creator’s grantees to assert 
that the remainder is destroyed. But, though understandable, the re- 
sult seems wrong. The end is desirable, but the way to it is through 
legislation. 





RECENT CASES 


AGENCY — PRINCIPAL’S RIGHTS AGAINST AGENT — AGENT Not LIABLE FOR 
NEGLIGENCE IN FORMATION OF CONTRACT WHERE CONTRACT IS ILLEGAL. — 
The defendant, as agent of the plaintiff, took out, in accordance with the prin- 
cipal’s instructions, an insurance policy which was of a type declared illegal by 
statute. When a loss occurred, the insurance company refused to pay, on the 
sole ground that the defendant had not fully disclosed the risk — the insur- 
ance company expressly asserting that they would have paid but for this non- 
disclosure despite the illegality. The defendant is now sued for breach of duty 
in not disclosing the risk; his defense is that the policy itself is illegal. Held, 
that the plaintiff cannot recover. Cheshire and Co. v. Vaughan Bros. and Co., 
[1920] 3 K. B. 240. 

It has been held that a principal has no remedy against his agent for failure 
to enter into a void contract. Cohen v. Kittell, 22 Q. B. D. 680. See Story, 





520 (1889); Beebe v. Swartout, 8 Ill. 162, 179-184 (1846); Levitzky v. Canning, 33 
Cal. 299 (1867). 

® Kimball v. Schoff, 40 N. H. 190 (1860); White v. Patten, 24 Pick. (Mass.) 324 
(1837); see RAWLE, COVENANTS FOR TITLE, 5 ed., § 248. Though a grantor conveys 
an estate by deed with covenant of warranty, he may nevertheless disseise his grantee 
and a. a valid title by adverse possession. Stearns v. Hendersass, 9 Cush. (Mass.) 
497 (1852). 

"Yo The indestructibility of contingent remainders has long been felt desirable. It 
has been accomplished in the past by trusts to preserve contingent remainders. Smith 
d. Dormer v. Packhurst, 3 Atk. 135 (1742); see WILLIAMS, REAL PROPERTY, 22 ed., 
378-9. That no report has been found of any use of the simple method of this case, 
argues against its validity. 

N See note 4, supra. 
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AGENCY, 7 ed., § 222. The same principles would preclude recovery in the 
present case — where, instead of failure to enter into a contract, there was 
such negligence in the formation of it that the promissor had a defense aside 
from that of illegality. It was argued that, on the facts, clearly no question of 
illegality would have arisen, if the agent had not been negligent. But the 
same public interest, because of which a recovery is denied on the illegal con- 
tract itself, forbids a recovery here. As the contract should not have been 
made in the first instance, no court will inquire whether or not it would have 
been performed. To be sure, most courts permit a recovery by the principal 
of the proceeds of an illegal transaction in the hands of his agent. Baldwin v. 
Potter, 46 Vt. 402; Yale Jewelry Co. v. Joyner, 159 N. C. 644, 75 S. E. 993; 
Tenant v. Elliott, 1 B. & P. 3. The soundness of these cases is open to ques- 
tion. See 3 WILLISTON, ConTRACTS, § 1786. However, these cases are not to 
be relied upon in support of the plaintiff in the present case. In the former 
cases, the agent will profit to the extent of the funds in his hands, if a breach of 
the fiduciary relation is permitted, a consideration in no wise applicable to the 
principal case. 


ALIENS — RIGHT OF CITIZEN OF UNITED STATES ENGAGED IN IRISH RE- 
BELLION TO BE TREATED AS AN ALIEN FRIEND. — Plaintiff, formerly an Irish- 
man, became a naturalized American citizen. He returned to Ireland and 
engaged in rebellious activities against the Crown. When arrested, money 
found on his person was seized by the authorities. Upon release he sues for its 
recovery. Held, that the plaintiff can recover. Pedlar v. Johnstone, [1920] 2 
I. R. 450. 

The common law is clear that an alien friend has all the rights of a subject 
in respect to his personal property and that therefore such property may not 
be seized because of his alienage. See Calvin’s Case, 7 Coke, 17a; Porter v. 
Freudenberg, [1915] 1 K. B. 857, 869. See also 1 Bt. Comm. 372. But when an 
alien domiciled in a friendly country is engaged in rebellion against the govern- 
ment of the country in which he is located, he forfeits almost all of his right to 
the diplomatic protection of his own country. See Dennison v. Mexico, 3 
Moore Arb. 2766; Proclamation of President Taylor, 3 Moore, Int. Law Dic. 
787; Theodore S. Woolsey in (1910) PROCEEDINGS OF Am. Soc. oF Int. Law, 99. 
His nation will, however, protect him from treatment contrary to civilized 
usage. See Dolan v. Mexico, 3 Moore Arb. 2767; Nolan v. United States, 4 
Moore Arb. 3302. But as there is no such evidence of ill usage the plaintiff in 
the present case has forfeited his right to be treated as a citizen of the United 
States, and therefore cannot rely on the protection given to alien friends. The 
court would have been justified in refusing to recognize that he has greater 
rights than an alien enemy. 


APPEAL AND ERROR— DETERMINATION AND DISPOSITION OF CAUSE — 
Moor Cases IN Equity. — The plaintiff, a mine-owner, sued to enjoin the 
adjutant general and governor of North Dakota from carrying into effect a 
proclamation by the governor that coal mines should be operated by soldiers 
during a strike. The court below entered an order denying a temporary in- 
junction, and the plaintiff appealed. By the time the case was heard on appeal, 
the mines had been returned to the plaintiff. Held, that no decision be made 
on the merits, but that the case be remanded with directions to vacate the 
order without prejudice to either party. Dakota Coal Co. v. Fraser, Adjutant 
General, 267 Fed. 130 (C. C. A.). 

For a discussion of this case, see NOTES, p. 416, supra. 


CONSTITUTIONAL LAw—DveE Process oF LAw— ESTABLISHMENT OF 
Buitpinc LInEs ror AESTHETIC PurPosES. — A state statute empowered a 





434 HARVARD LAW REVIEW 


town to appoint a commission for establishing building lines. (1917 CONN. 
Sp. Laws, p. 827.) No compensation for the abutting owner was provided. 
The defendants disregarded a building line so established. Held, that the 
statute is constitutional. Town of Windsor v. Whitney, 111 Atl. 354 (Conn.). 

For a discussion of the principles involved in this case, see NOTES, p. 419, 


supra. 


CONSTITUTIONAL LAw—DvE Process oF LAw—STATUTE PLACING 
LIABILITY UPON OWNER OF AUTOMOBILE FOR INJURIES CAUSED BY NEGLIGENT 
OPERATION BY IMMEDIATE MEMBERS OF Famity. — The plaintiff sued for 
damages for injuries sustained through the negligent operation of defendant’s 
automobile by his minor son. A statute provided that the owner of any auto- 
mobile shall be liable for any injury caused by its negligent operation with the 
express or implied consent or knowledge of the owner. And that in event of its 
being driven at the time of the injury by an immediate member of the owner’s 
family, his knowledge or consent shall be conclusively presumed. (1915, 
Micu. Pus. Acts, No. 302, § 29.) The defendant offered evidence that the 
automobile was being driven without his knowledge and contrary to his ex- 
press orders. The trial court excluded the evidence. Held, by an evenly 
divided court, that the statute is constitutional. Hawkins v. Ermatinger, 
179 N. W. 249 (Mich.). 

Powers to effectuate legitimate purposes of government, not delegated to 
the United States, reside in the states. Included is the so-called “police power,” 
necessary to secure the health, safety, and welfare of their inhabitants. Any 
exercise of this power by a statute reasonably designed to accomplish its pur- 
pose, in a way not outrageous, is constitutional. For a judicial standard of 
reasonable appropriateness in the circumstances is really all that is required 
by the due process clause and similar language in state constitutions. It is 
clear that in Michigan, the home of the automobile industry, with one auto- 
mobile in 1919 to every twelve inhabitants, adequate protection requires strict 
motor traffic regulation. And it is equally obvious that the statute in this 
case has a decided tendency to effect this result. The division of the court 
can only be explained by a unanimous decision in 1913 which declared un- 
constitutional a statute placing liability upon the owner for any injury caused 
by the negligent operation of his automobile, except where it had been pre- 
viously stolen. Daugherty v. Thomas, 174 Mich. 371, 140 N. W. 615. Inas- 
much as that statute was just as obviously constitutional as this one, we note 
with approval the rapidly improving attitude of the Michigan Supreme Court. 


CONSTITUTIONAL LAw — PowER OF LEGISLATURE— CONTROL OF Jvu- 
DICIAL PROCEDURE BY LEGISLATURES. — The rules of the Supreme Court of 
Indiana required the briefs of counsel to contain a concise statement of so 
much of the record as presented every error and exception relied upon. The 
State Legislature abolished this rule. Held, that the act was void. Epstein v. 
State, 128 N. E. 353 (Ind.). 

For » discussion of this case, see NOTES, p. 424, supra. 


CONSTITUTIONAL LAw — STATE AND FEDERAL JURISDICTION — POWER OF A 
STATE TO SUBJECT FEDERAL AGENCIES TO STATE POLICE REGULATIONS. — A 
Maryland statute made it a crime to operate a motor vehicle in Maryland with- 
out obtaining a license by submitting to examination as to competency to drive 
and by paying a fee of three dollars. An employee of the United States Post 
Office was convicted and fined for operating a government mail truck without 
having obtained such a license. Held, that the judgment be reversed. Johnson 
v. Maryland, U.S. Sup. Ct., October Term, 1920, No. 280. 
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Under the American constitutional system, the exclusive power to make 
ordinary police regulations rests in the individual states. United States v. 
Dewitt, 9 Wall. (U. S.) 41; Barbier v. Connolly, 113 U. S. 27. The licensing of 
operators of motor vehicles using its highways is a proper exercise of police 
power by a state. Hendrick v. Maryland, 235 U.S. 610; Ruggles v. State, 120 
Md. 553, 87 Atl. 1080. On the other hand the Constitution expressly gives 
Congress the power “‘to establish Post Offices and Post roads.”” CoNnsTITUTION, 
Art. I, § 8. And Congress has authorized the Postmaster to provide for the 
carrying of mail over state roads and highways. U. S. Rev. Stat., § 30965; 
1918 Comp. Stat., § 7458. Hence the principal case presents the problem 
of a conflict between state and federal authority. It has long been settled 
that a state cannot tax the instrumentalities of the federal government. McCul- 
loch v. Maryland, 4 Wheat. (U. S.) 316. On the same principle it seems clear 
that a state cannot enforce against federal agencies a police regulation which 
in any degree impedes or clogs the functioning of the federal government. 
Ohio v. Thomas, 173 U. S. 276; State v. Burton, 41 R. I. 303, 103 Atl. 962. 
The majority of the court properly decided that the Maryland statute did 
impede the federal government. Cf. Commonwealth v. Closson, 229 Mass. 320, 
118 N. E. 653. 


COVENANTS OF TITLE — COVENANT OF WARRANTY — EFFECT IN PREVENT- 
ING DESTRUCTION OF CONTINGENT REMAINDER BY MERGER. — A, by deed 
containing a covenant of warranty, created a life estate in B, contingent re- 
mainder in fee in B’s descendants who should survive him, reversion in fee in A. 
X purchased B’s estate. Y purchased A’s estate and conveyed it to X with 
intent to destroy the contingent remainder. X conveyed an undivided one- 
fifth interest to Z. In a suit for partition between X and Z, the children of B, 
who is still living, intervene, and claim that the contingent remainder was not 
destroyed. Held, that the remainder was not destroyed. Biwer v. Martin, 
128 N. E. 518 (IIl.). 

For a discussion of the principles involved in this case see NOTES, p. 431, 


supra. 


DAMAGES — MEASURE OF DAMAGES — FOREIGN CURRENCY — DATE AT 
WHICH RATE OF EXCHANGE SHOULD BE APPLIED. — A contract was made for 
the purchase of English goods, delivery and payment to be made in Italy. 
At the date of the breach the rate of exchange was 31 lire to the pound. Judg- 
ment was rendered a year later, by which time the rate was 62 lire to the pound. 
Held, that damages will be computed at the rate of exchange prevailing at the 
time of the breach. Di Ferdinando v. Simon, Smits & Co., [1920] 3 K. B. 400. 

For the discussion of the principles involved in this case see NOTES, p. 422, 
supra. 


Divorce — DEFENSES — PosSIBILITY OF CONDONATION OF DESERTION. — 
In October 1917, the plaintiff’s husband deserted her. Later he returned and 
sought to resume the marital relation but she refused to do so until he proved 
his good intentions by behaving properly for three months, during which 
period she allowed him to live in her house. After a short time, the husband 
seriously misconducted himself, and the wife drove him from her house. He 
was subsequently guilty of adultery; and in November 1910, the wife sued for a 
divorce under a statute which required adultery and desertion for two years as 
a ground for divorce. (20-21 VicTorIA, c. 85, § 27.) Held, that the marriage 
be dissolved. Moran v. Moran, 52 D. L. R. 339. 

The court departs from authority in allowing the desertion to relate back to 
1917, but the result is desirable. Since divorce for desertion is allowed only 
after desertion has continued for the statutory period, courts say it is improper 
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to speak of condonation until the cause of action has accrued, as before that a 
return merely terminates the act. Luper v. Luper, 61 Ore. 418, 96 Pac. 1099; 
La Flamme v. La Flamme, 210 Mass. 156, 96 N.’E. 62. Thus courts have 
refused to join two periods of desertion. Burk v. Burk, 21 W. Va. 445; Ogilvie 
v. Ogilvie, 37 Ore. 171, 61 Pac. 627. But this overlooks the fact that any 
absence with intent to desert constitutes a marital offense. Moreover, even 
if termination is the preferable nomenclature in such cases, the termination 
should be conditional and a breach of the condition should revive the former 
desertion. In ordinary marital offenses condonation is conditional on future 
good conduct, and breach of condition revives the former offense. Sharp v. 
Sharp, 116 Ill. 509; Johnson v. Johnson, 4 Paige, 460, 470. To reach a just 
result with the law as it is generally stated many exceptions have been made. 
See Lindsay v. Lindsay, 226 Ill. 309, 80 N. E. 876. It seems preferable to have 
a plain rule that the termination may be conditional rather than to multiply 
exceptions to the rule that only the complete offense can be condoned. 


INFANTS — CONTRACTS AND CONVEYANCES — Ricut To Avom CONTRACT 
WITHOUT RETURNING CONSIDERATION. — An infant purchased goods, not 
necessaries, from an adult and paid part of the purchase price. Having dis- 
posed of the goods, he sues to recover the cash paid. Held, that the infant 
recover. Carpenter v. McGuckian, 110 Atl. 402 (R. I.). 

Upon disaffirming a contract an infant must give up any of the considera- 
tion that he has in specie, for the rescission of the contract destroys his right to 
that property. MacGreal v. Taylor, 167 U. S. 688; Gannon v. Manning, 42 
App. D. C. 206. When under a fair contract he has received benefits which 
cannot be returned, some cases deny him a recovery of the consideration given. 
Johnson v. Northwestern etc. Insurance Co., 56 Minn. 365, 57 N. W. 934, 50 
N. W. 992; Rice v. Butler, 160 N. Y. 578, 55 N. E. 275. But the weight of 
authority, especially in modern cases, is that the infant may disaffirm and 
recover back the consideration given though he cannot return the — 
received. Gonackey v. General etc. Corporation, 6 Ga. App. 381, 65 S. E. 
Blake v. Harding, 180 Pac. (Utah) 172; Bombardier v. Goodrich, 110 Atl. (Wet) 
11. This principle was correctly applied in this case. It follows necessarily 
from the policy of the law in protecting infants, where the infant has wasted or 
squandered the consideration. But where he has exchanged it for other prop- 
erty which he now holds, the other party should be allowed to follow his con- 
sideration into this other property. MacGreal v. Taylor, supra. The infant 
must not be allowed to use his shield as a sword. At the same time it must be 
remembered that a man may injure himself by running against a shield. 


INSURANCE — DEFENSES OF INSURER — SUICIDE OF INSURED. — By the 
policy in the first case the insurer was not liable if the insured committed sui- 
cide within two years after date of issue. The second policy was incontestable 
after one year. More than two years after issuance of the first and more than 
one year after issuance of the second policy, the insured committed suicide. 
Held, that the companies are liable on both policies. Northwestern Mutual 
Life Insurance Co. v. Johnson, U. S. Sup. Ct., No. 70, October Term, 1920. 
National Life Insurance Co. v. Miller, Adm., U. S. Sup. Ct., No. 71, October 
Term, 1920. 

There has been a marked conflict of authority regarding suicide as a defense 
to policies not expressly excluding its risk during their duration. See 9 Harv. 
L. REv. 360. The Ritter case marked highwater in authority permitting the 
defense of suicide. Ritter v. Mutual Life Insurance Co., 169 U. S. 139. At 
the same time, an incontestable clause in the policy commonly precluded the 
defense of suicide. Supreme Court of Honor v. Updegraff, 68 Kan. 474, 75 Pac. 
477; Mutual Life Insurance Co. v. Lovejoy, 201 Ala. 337, 78 So. 299. A like 
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result was reached, even despite another clause excepting suicide as a risk. 
Mutual Reserve Fund Life Ass’n v. Payne, 32 S. W. 1063 (Tex. Civ. App.); 
Royal Circle v. Achterrath, 204 Ill. 549, 68 N. E. 492. It was felt that the 
Ritter case had committed the Supreme Court to a contrary view. RICHARDS, 
Law oF INSURANCE, 3 ed., § 382. But that court has been by degrees ap- 
proaching modern tendencies already noted. See 21 Harv. L. REv. 530. 
It upheld the Missouri statute excluding suicide as a defense. Whitfield v. 
AEtna Life Insurance Co., 205 U. S. 489. And in the principal cases, where 
suicide was neither contemplated by the applicant nor expressly excluded, it 
recognizes it as a risk. Also the Supreme Court now leaves the several states 
free to decide whether, on grounds of public policy, suicide exempts the in- 
surer from liability. The Ritter case promulgated a set rule that a silent policy 
implied an exception for suicide. The principal cases are more consonant with 
the doctrine that federal courts should give effect to such views, not clearly 
wrong, as states adopt. 


INTOXICATING LIQUORS — EIGHTEENTH AMENDMENT — INTERPRETATION OF 
THE VoLsTEAD Act. — Prior to the effective date of the Volstead Act, the 
appellant was lessee of a room in a warehouse, and had stored intoxicating 
liquor therein. By a bill alleging that he was in exclusive possession and control 
of this liquor and that he intended it only for personal use, he sought to enjoin 
the warehouse company from delivering it to government agents. A motion to 
dismiss the bill was sustained. Held, that this was error. Street v. Lincoln Safe 
Deposit Company, U.S. Sup. Ct., October Term, 1920, No. 278. 

The plaintiff sought to force the defendant, a collector of internal revenue, 
to deliver to the plaintiff for personal use in his home a barrel of whisky be- 
longing to him and stored by him, before the effective date of the Volstead Act, 
in a bonded government warehouse. Held, that a motion to dismiss be granted. 
Corneli v. Moore, U. S. Dist. Ct. of Mo., 11 Dec. 1920. 

The Volstead Act forbids possession of liquor except as authorized. See 41 
Stat. AT L. 305 e¢ seg., Title II, § 3. It expressly authorizes possession in a 
home for use therein. See Jd., § 33. The Supreme Court decides that it im- 
pliedly authorizes possession for this same purpose though the liquor possessed 
be located outside the home. The District Court decides that even if the 
plaintiff’s right to a permit to transport this liquor is settled by the Street case, 
yet the defendant need not deliver unless the plaintiff shows such a permit. 
Unfortunately the decision is also based upon provisions of the War Time 
Prohibition Act. See 40 Stat. aT L. 1046. Neither case answers the im- 
portant question: does the Act impliedly authorize A to possess for B liquor 
owned by B and intended for use in his home? The courts can hardly go to 
this length without opening the way to many serious violations of the Volstead 
Act. It may adopt the view of Justice McReynolds that provisions calling 
for confiscation of lawfully acquired liquor are unconstitutional. See Street v. 
Lincoln Safe Deposit Company, supra. Considering the strong public policy 
declared by the Eighteenth Amendment such a result is highly improbable. 


LANDLORD AND TENANT — TENANCY FROM YEAR TO YEAR — DoEs OPTION 
TO PuRCHASE CONTINUE WHEN TENANT FOR TERM Hops Over. — The 
plaintiff a tenant for a term held over and after the expiration of his lease 
sought to exercise an option to purchase contained in the lease. Held, that 
he could not do so. Bradbury v. Grimble, 55 L. J., 296. 

The principal case is decided on the theory that as an option to purchase is 
not a covenant regulating the relation of landlord and tenant it will not be 
imported into the tenancy which arises when a tenant for a term holds over. 
It is usually said that the terms of the former lease continue as far as they are 
applicable to and consistent with the new tenancy. See 2 TrrFaNy, LANDLORD 
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AND TENANT § 210¢; King v. Wilson, 98 Va. 259, 35 S. E. 727; Dougal v. McCarthy, 
[1893] L. R. 1 Q. B. 736. And whether a term is applicable is a question of 
fact for the jury. Oakley v. Monck, [1866] L. R. 1 Ex. 159; Mayor of Thetford v. 
Tyler, 8 Q. B. 95. In an analogous situation consistency with the tenancy 
from year to year is the test. Where a tenant enters under an agreement for a 
lease, which is never executed, and pays an annual rent, a tenancy from year to 
year arises. Into this tenancy the terms of the intended lease, as far as they 
are applicable, are imported. Thomson v. Amey, 12 A. & E. 476. It would 
seem that the test should be the same in both these situations as the tenancy 
from year to year is, in each case, created by operation of law. REDMAN, 
LANDLORD AND TENANT, 6 ed., 12. The principal case stands alone in failing 
to use the consistency test. The result also appears wrong; for in answer to the 
question of fact it would seem that an option to purchase is consistent with a 
tenancy from year to year. D’Arras v. Keyser, 26 Pa. 249. 























LEGACIES AND DEVISES — ADEMPTION — DEVISE OF RENT CHARGE: EF- 
FECT OF TESTATOR’S PURCHASE OF THE FEE. — A will contained a devise of 
a rent charge. Later the testator bought in the fee, the conveyance expressly 
stating that there was a merger. Held, that there was an ademption of the 
rent charge. In re Bick, [1920] 1 Ch. 488. 

Ademption occurs whenever the specific thing has ceased to belong to the 
testator. In re Bridle, 4 C. P. D. 336. And the application of this doctrine 
does not depend upon the intention of the testator. May v. Sherrard, 115 Va. 
617, 79 S. E. 1026; Stanley v. Potter, 2 Cox 180. Although the principle is 
usually strictly applied, a mere change in the form of the res is held not to in- 
volve ademption. In re Clifford, [1912] 1 Ch. 29; Spinney v. Eaton, 111 Me. 1, 
87 Atl. 378; Clough v. Clough, 3 Myl. & K. 296. The present case is one of a 
class of cases where the change, although it does not result in a surrender of the 
res, is more than formal. Thus, on purchase of the fee, a leasehold held by the 
purchaser merges therein and a specific legacy of such a leasehold is adeemed. 
Emuss v. Smith, 2 De G. & S. 722; Capel v. Girdler, 9 Ves. Jr. 509. Similarly, 
a bequest of a sublease is adeemed by taking an assignment of the original 
lease. See Porter v. Smith, 16 Sim. 251. In the converse case it has been 
held that a devise of a specific tract of land is not adeemed in toto by a subse- 
quent lease. Brady v. Brady, 78 Md. 461, 28 Atl. 515. 























MASTER AND SERVANT — WORKMEN’S COMPENSATION ACTS — AMOUNT OF 
COMPENSATION: Tips RECEIVED IN COURSE OF EMPLOYMENT. — Claimant 
was a truck driver, engaged in delivering meat. Without the knowledge of 
his employer, he assisted his employer’s customers in hanging up meat after 
delivery, and received tips for these services. Held, that the tips should not ° 
be considered in fixing the amount of compensation. Begendorf v. Swift & Co., 
183 N. Y. Supp. 917. 

Workmen’s Compensation Acts provide for compensation based on the 
“earnings” or “wages” of the employee. See 6 Epw. 7, c. 58, sched. 1, § 2; 
1913 New York Laws, c. 816, §§ 3 (9), 14. But such “ earnings” or “wages” 
include more than the actual money paid by the employer. That tips may be 
taken into account in some cases is indisputable. Penn v. Spiers & Pond, Lid., 
[1908] 1 K. B. 766 (waiter); Bryant v. Pullman Co., 188 App. Div. 311, 177 
N. Y. Supp. 488, aff’d 228 N. Y. 579, 127 N. E. 909 (porter); Sloat v. Rochester 
Taxicab Co., 177 App. Div. 57, 163 N. Y. Supp. 904, aff’d 221 N. Y. 4o1, 
116 N. E. 1076 (taxicab driver). Capen v. Terminal Hotel Co., 1 Cal. Industr. 
Acc. Comm., pt. 2, 562 (bell-boy). The principal case, however, is distinguish- 
able, and the decision seems correct. The problem is one of statutory con- 
struction, to determine under what circumstances tips are a part of “earnings” 
or “wages” within the meaning of the statutes. The line may properly be 
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drawn between cases where the expectation of receiving gratuities is, expressly 
or impliedly, part of the consideration for the contract of employment and the 
employee receives correspondingly less from the employer, amd cases where 
the receipt of gratuities is not contemplated by the parties to the contract. 
See Reynolds v. Smith, 1 Cal. Industr. Acc. Comm., pt. 2, 35; contra, Knott v. 
Tingle, Jacobs & Co., 4 Butterworth W. C. C. 55. 


MUuNICcIPAL CORPORATIONS — DEBTS AND CONTRACTS — LIABILITY FOR 
SERVICES PERFORMED UNDER Voip Contract. — The board of election com- 
missioners of the defendant city contracted with the plaintiff for the purchase 
of one thousand voting machines. The plaintiff delivered two hundred which 
the board accepted and paid for. Three hundred more were then accepted. 
Thereupon the board was restrained in a taxpayer’s suit from accepting any 
more machines. The plaintiff sued for the contract price. A statute provided 
that no contract should be made without a prior appropriation therefor (1917 
Int. REv. Stat., c. 24, § 91). No appropriation had been made. Held, that 
tc plaintiff cannot recover. Empire Voting Mach. Co. v. Chicago, 267 Fed. 162 

C.C.A 

Statutes like that in the principal case are generally considered mandatory. 
Roberts v. Fargo, 10 N. D. 230, 237, 86 N. W. 726, 729. It follows that con- 
tracts made in violation thereof are void. Green v. Everett, 179 Mass. 147, 
60 N. E. 490; Hurley v. Trenton, 66 N. J. L. 538, 49 Atl. 518, aff’d, 67 N. J. L. 
350, 51 Atl. rr09. But where the plaintiff has fully performed, recovery of at 
least the fair value of materials or services rendered is sometimes allowed. 
Various grounds are assigned as the basis of this recovery: estoppel, ratifica- 
tion, quasi-contract, general considerations of justice. See Argenti v. San 
Francisco, 16 Cal. 255, 274; Conyers v. Kirk, 78 Ga. 480, 3 S. E. 442; Ward v. 
Forest Grove, 20 Or. 355, 25 Pac. 1020; Miles v. Holt County, 86 Neb. 238, 125 
N. W. 527; see 3 McQuirtan, Municrpat Corporations, § 1181. Apart 
from serious technical objections to all of these grounds, allowing recovery 
qualifies and often almost vitiates the statutory command, so it is denied by 
the weight of authority. Indianapolis v. Wann, 144 Ind. 175, 42 N. E. gor; 
Gutta-Percha Manufacturing Co. v. Ogalalla, 40 Neb. 775, 59 N. W. 513. The 
minority view can perhaps be explained by a failure to distinguish between 
mandatory and merely directory provisions. Violation of the latter is usually 
held to make the contract voidable only; in such a case even if the contract is 
avoided compensation for the executed consideration is properly granted. 
Wentink v. Passaic, 66 N. J. L. 65, 48 Atl. 609; see 2 Ditton, MUNICIPAL 
CorporaTIONsS, 5 ed., § 793. The practical hardship of denying any pecuniary 
remedy when the contract is void is mitigated by allowing the plaintiff to regain 
in specie what he has given, where, as in the principal case, that is physically 
possible. Chapman v. Douglas, 107 U. S. 348; see La France Engine Co. v. 
Syracuse, 33 Misc. 516, 519, 68 N. Y. Supp. 894, 897. 


MunicrpAL CORPORATIONS — GOVERNMENTAL POWERS AND FUNCTIONS — 
RicHt TO AUTHORIZE NUISANCES IN City STREETS. — The city of Buffalo 
authorized the erection, by a private company, of twenty-five news-stands on 
the city streets. The Supreme Court issued a peremptory writ of mandamus 
to the city council directing an order for their removal. Held, that the writ 
be sustained. People ex rel. Hofeller v. Buck, 193 App. Div. 262, 184 N. Y. 
Supp. 210. 

Any unauthorized encroachment upon a street or highway constitutes a 
nuisance per se, and may be abated, even though it does not actually operate 
as an obstruction to travel. State v. Berdetta, 73 Ind. 185; Lacey v. Oskaloosa, 
143 la. 704, 121 N. W. 542. See 2 ELLIoTT, ROADS AND STREETS, 3 ed., § 828. 
In the absence of legislative authority, a municipality has no right to authorize 
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the creation of a nuisance in its streets. People v. Harris, 203 Ill. 272, 67 
N. E. 785; Commonwealth v. Morrison, 197 Mass. 199, 83 N. E. 415. There is 
some contrary authority which seems to allow the authorization of street 
obstructions which are public conveniences. Wallace v. Canandaigua, 117 
N. Y. Supp. 912; Savage v. Salem, 23 Ore. 381, 31 Pac. 832. But these de- 
cisions are not consonant with the settled rule which requires strict construction 
of charters and statutes as to municipal powers. See 1 McQuILuin, Munic- 
IPAL CORPORATIONS, § 353. Sounder principles have led to the denial of the 
right to authorize such public conveniences as hitching posts, a band stand, a 
voting booth, and an electric lighting plant. Lacey v. Oskaloosa, supra; Altter- 
bury v. West, 139 Mo. App. 180, 122 S. W. 1106; Haberlil v. Boston, 190 Mass. 
358, 76 N. E. 907; MclIlhinny v. Trenton, 148 Mich. 380, 111 N. W. 1083. On 
the same grounds, the right to authorize the erection of lunch, fruit, and news 
stands has been specifically denied. Costello v. State, 108 Ala. 45, 18 So. 820; 
Pagames v. Chicago, 111 Ill. App. 590. See People ex rel. Pumpyansky v. 
Keating, 168 N. Y. 390, 61 N. E. 637. 


RULE AGAINST PERPETUITIES — OPTION TO PURCHASE FEE — VALIDITY IN 
Equity AND AT Law. — A contract provided, inter alia, that the V. M. Co., 
would at any time within 25 years at the option of H or his assigns convey a cer- 
tain plot of land upon the payment of a fixed sum. The assignee of H, the 
plaintiff corporation, chose to exercise the option, but the defendant corpora- 
tion, successor to the V. M. Co., refused to convey. The plaintiff seeks alter- 
natively specific performance in equity, or damages at law for breach of con- 
tract. Held, that no relief can be granted. Eastman Marble Co. v. Vermont 
Marble Co., 128 N. E. 177 (Mass.). 

The option is, by the better view, unenforceable in equity. London & South 
Western R. Co. v.Gomm, 20 Ch. D. 562; Winsor v. Mills, 157 Mass. 362, 32 N.E. 
352. Contra, Hollander v. Central Metal & Supply Co., 109 Md. 131, 71 Atl. 
442. Upon the question whether the contract is void at law so that damages 
cannot be recovered, the court is confessedly at variance with the only other 
direct authority upon the precise point. See Worthing Corp. v. Heather, [1906] 
2 Ch. 532. Tending to support the English result are the decisions that the 
rule against perpetuities does not apply to contracts but merely to limitations 
upon property. Walsh v. Sec. of State for India, 10 H. L. C. 367. See Gray, 
RULE AGAINST PERPETUITIES, 3 ed., §§ 329-330 c. On the other hand, it is 
argued, as in the principal case, that there is a general policy against restraints 
upon alienation, of which the rule against perpetuities is merely one mani- 
festation. And it is contended that any contract infringing this policy is en- 
tirely analogous to a contract against public morals. See 20 Harv. L. Rev. 
240; 51 SOL. J. R. 648; 51 id., 669. The force of this argument must be con- 
ceded. Yet it is questionable whether the policy is strong enough to justify 
an extension of a property rule to the law of contracts. Moreover, arguments 
based upon a general policy are bound to interfere with the certainty in appli- 
cation of fixed rules, which is desirable in property law. 


STATUTE OF FRAUDS — PROMISE TO ANSWER FOR Dest, DEFAULT OR MIs- 
CARRIAGE OF ANOTHER — CONSIDERATION Movinc DIRECTLY TO THE PROM- 
1ssoR. — The defendant was the owner of a house upon which the plaintiff had 
a lien for wages due from a contractor. The defendant orally promised the 
plaintiff that if the latter did not enforce the lien, he would pay the plaintiff the 
wages due. Held, that the promise was not within the Statute of Frauds. 
Bova v. Scorpio, 110 Atl. 417 (R. L.). 

The principal case is one in which most courts would hold that the surrender 
of security to a new promissor by the creditor prevents the promise from falling 
within the Statute of Frauds. Johnson v. Huffaker, 99 Kan. 466, 162 Pac. 1150; 
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Landis v. Royer, 59 Pa. 95. These cases have formed the basis of a wider rule 
in some jurisdictions that excepts from the operation of the statute oral promises 
to pay the debt of another, if the new consideration is beneficial to the promissor 
and desired by him for some business reason. Washington Printing Co. v. 
Osner, 99 Wash. 537, 169 Pac. 988. See 1 Wittiston, Contracts, § 472. In 
either form, the doctrine is the result of judicial legislation. See Davis v. 
Patrick, 141 U.S. 479, 488. It has been pointed out that the question is solely 
whether it is intended to make the obligation primary or secondary. See 
McCord v. Edward Hines Lumber Co., 124 Wis. 509, 513, 102 N. W. 334, 335. 
See 4 Harv. L. Rev. 290. And with equal force, the criticism has been made 
that the fact of consideration goes merely to the question of whether there is a 
contract and not whether there is a satisfaction of the statute. See 1 WILLIs- 
TON, ConTRACTS, § 472. Whatever the criticisms, this exception to the statute 
is too well fixed to be dislodged. It has been well held, however, that it be 
strictly confined to cases where the new promissor receives a corisideration 
that moves directly and tangibly to himself. Richardson Press v. Albright, 224 
N. Y. 497, 121 N. E. 362; Curtis v. Brown, 5 Cush. 488. 


TAXATION — INHERITANCE TAX — DEDUCTION OF FEDERAL TAX BEFORE 
CompuTiInc STaTE Tax. — An estate was appraised according to the Pennsyl- 
vania Transfer Tax Act which provides that “no deduction whatsoever shall 
be allowed for or on account of any taxes paid on such estate to the Govern- 
ment of the United States...” (1919 Pa. P.L. 521.) Held, that this provi- 
sion is void as imposing a tax on that which is not subject to the jurisdiction. 
Smith’s Estate, 77 Leg. Intell. 776 (Pa.). 

Under state statutes with no specific provision as to the deduction of other 
inheritance taxes New York and Wisconsin do not deduct the federal estate 
tax before computing the state tax. Matter of Sherman, 179 App. Div. 497, 
166 N. Y. Supp. 10, aff’d, 222 N. Y. 540, 118 N. E. 1078; Week’s Estate, 169 
Wis. 316, 172 N. W. 732. Under similar statutes the other states allow the 
deduction. People v. Pasfield, 284 Ill. 450, 120 N. E. 286; State v. Probate 
Court, 139 Minn. 210, 166 N. W. 125. The difference is one of statutory con- 
struction. By the majority view the state statute is said to tax only the right 
of the beneficiaries to receive, and so to exclude the amount of the federal tax 
which cannot pass to them. Corbin v. Townsend, 92 Conn. 501, 103 Atl. 647; 
Roebling’s Estate, 89 N. J. Eq. 163, 104 Atl. 295. This reasoning is too plausible. 
It equally requires the deduction of the state tax, an obviously absurd result. 
The real reason is to avoid the injustice and inequalities of duplicate taxation, 
but these do not arise under a federal statute applying throughout the coun- 
try. Whatever the reasons for the different meanings given to similar statutes, 
all these cases do turn on the construction of an ambiguous statute. There is 
no intimation anywhere that a clear statutory provision either way would not 
be valid. The only question is one of state policy in fixing the amount of its 
tax; no question of jurisdiction can arise. Blackstone v. Miller, 188 U.S. 180. 
The Pennsylvania legislature attempted to fix the policy of that state by in- 
serting a clause like that in the federal statute prohibiting deductions for other 
taxes. 1919 Pa. P. L. 521; 40 U. S. Stat. at L. 1096. Both taxes being on 
the transfer, which takes place at death, attach at the same instant. See Knowl- 
ton v. Moore, 178 U. S. 41, 56. The principal case, therefore, seems wholly 
unsupportable. 


Torts — INTERFERENCE WITH BUSINESS OR OCCUPATION — CAUSING 
BREACH OF ContTRACT— WHEN Not ACTIONABLE. — The plaintiff desired 
to attend the opening night at a theater of which defendant was manager. 
Knowing himself to be persona non grata, to whom a ticket would not be 
sold, he obtained one through a friend, who purchased without revealing 
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for whom it was intended. Defendant, acting within the scope of his authority, 
refused the plaintiff admission to the theater on presentation of this ticket. 
The plaintiff sues him in tort for maliciously procuring the theater company 
to break its contract with the plaintiff. Held, that the defendant is not liable. 
Said v. Butt [1920] 3 K. B. 497. 

The doctrine that a person who intentionally causes a man to break his 
contract with another, whereby damage results, is liable in an action of tort, 
is generally established. Lumley v. Gye, 2 E. & B. 216; Angle v. Chicago, etc. 
Ry. Co., 151 U. S. 1. See 31 Harv. L. Rev. 1017. The principal case dis- 
cusses a novel application of this doctrine to facts involving an agent as de- 
fendant. See Said v. Butt, supra, 503. There is language in cases wide enough 
at first blush, to permit such application. See Quinn v. Leatham, [1901] A. C. 
495, 510; So. Wales Miners’ Fed. v. Glamorgan Coal Co., [1905] A. C. 239, 250. 
And agency is commonly no defense in a tort action. Carraher v. Allen, 112 
Iowa, 168; Berghoff v. McDonald, 87 Ind. 549. But the substantial liability 
here is not tort. Clearly the plaintiff is attempting to turn contract into tort 
to get increased damages out of the possible injury to his personality. See 
Woollcott v. Shubert, 154 N. Y. Supp. 643, 169 App. Div. 194. Should we hold 
the defendant, acting within the scope of his authority, for the alleged tort, 
we should also be compelled to hold the principal for the tort of breaking his 
own contract. This absurd result reveals the soundness of the court’s decision. 
See 1 Mecuem, Law or AGENCY, 2 ed., § 1482. 


Torts — JOINT WRONGDOERS— RELEASE OF ONE AS BAR TO ACTION AGAINST 
ANOTHER. — The plaintiff, an employee of a mining company, was injured in 
the course of his employment by an explosion caused by a defective fuse sup- 
plied by the defendant company. For a reasonable consideration he gave a 
release to his employer for all claims arising out of the accident. Plaintiff now 
sues the defendant company alleging that the accident was due solely to its 
negligence. Defendant sets up the release to the mining company in bar. Held, 
that the plaintiff cannot recover. Kirkland v. Ensign-Bickford Co., 267 Fed. 


72. 

The liability of two or more persons jointly concerned in committing a tort 
is joint and several. Matthews v. Delaware L. & W. R. Co., 56 N. J. L. 34, 
27 Atl. 919; Coleman v. Bennett, 111 Tenn. 705, 69 S. W. 734. See 1 COOLEy, 
Torts, 3 ed., 224. By the oft-stated rule the release of one such tort-feasor 
. releases all. Aldrich v. Parnell, 147 Mass. 409, 18 N. E. 170; McBribe v. Scott, 
132 Mich. 176, 93 N. W. 243. The idea apparently is that the release destroys 
the obligation itself. See 1 Wittiston, Contracts, §§ 334, 338 a. It is sub- 
mitted that the true test should be whether the injured party has had reason- 
able satisfaction. See Cleveland v. Bangor, 87 Me. 259, 264, 32 Atl. 892, 894; 
Wheat v. Carter, 106 Atl. (N. H.) 602. See also 26 Harv. L. REv. 658. In 
situations closely analogous to that in discussion this has frequently come to be 
the test laid down by the courts. Thus the release of one not in fact liable is 
not generally a bar to action against the tort-feasor unless reasonable satisfac- 
tion has been received. Kentucky & I. B. Co. v. Hall, 125 Ind. 220, 25 N. E. 
219; Thomas v. Central R. Co., 194 Pa. St. 511, 45 Atl. 344. See Carpenter v. 
W. H. McElwain Co., 78 N. H. 118, 122, 97 Atl. 560, 562. Similarly an un- 
satisfied judgment against one tort-feasor usually does not prevent the plaintiff 
from suing the others. Squire v. Ordemann, 194 N. Y. 304, 87 N. E. 435; 
Lovejoy v. Murray, 3 Wall. (U. S.) 1. The principal case, though summarily 
applying the rule that a release of one joint tort-feasor must be a bar, may be 
justified under the suggested test of reasonable satisfaction. 


TRIAL — PROVINCE OF COURT AND JuRY— COERCION OF Jury.—In a 
criminal prosecution for doing business as a pawnbroker without a license, the 



























RECENT CASES 443 


facts were not disputed and proved the guilt of the accused. After failing to 
agree on a verdict the jury were recalled, and charged by the court that “a 
failure to bring in a verdict in this case can only arise from a wilful and flagrant 
disregard of the evidence and the law as I have given it to you and a violation 
of your obligation as jurors.” The court added that while it could not tell 
them in so many words to find the defendant guilty, what it said amounted to 
that. Held, that the conviction be affirmed. Horning v. Dist. of Columbia, 
U. S. Sup. Ct., October Term. 1920, No. 77. 

It is well settled in the federal courts that the court cannot direct a verdict of 
guilty in a criminal trial, even though the facts are not in dispute. United States 
v. Taylor, 11 Fed. 470; Blairv. U.S., 241 Fed. 217. See 2 THompson, TRIALS, 2 
ed., § 2149. The presiding judge may, if he chooses, comment on the evidence. 
Rucker v. Wheeler, 127 U.S. 85; Lovejoy v. U. S., 128 U.S. 171. But the jury 
must be left free to accept or reject the opinion of the court. Konda v. U. S., 
166 Fed. 91; Oppenheim v. U. S., 241 Fed. 625; Allison v. U. S. 160 U. S. 203. 
The comments of the presiding judge in this case were not directed to the facts, 
which were not in dispute, but to the refusal of the jury to apply the law. The 
language was clearly coercive in its nature, and the verdict was not the free 
decision of the jury. Cf. Parker v. State, 130 Ark. 234, 197 S. W. 283. The 
decision of the Supreme Court, therefore, reaches the questionable result of 
allowing a presiding judge indirectly to compel a verdict of guilty. If the 
decision is justified on the ground that the prisoner was clearly guilty and the 
error was purely formal, it seems that a directed verdict on similar facts would 
likewise be merely formal error and should not be ground of reversal. Cf. 
People v. Neumann, 85 Mich. 98, 48 N. W. 290; People v. Neal, 143 Mich. 271, 
106 N. W. 857. 


WITNESSES — CORROBORATION OF WITNESSES — ACCOMPLICES — TESTIMONY 
OF WOMEN TRANSPORTED IN VIOLATION OF THE WHITE SLAVE TRAFFIC ACT. — 
The defendant aided prostitutes in procuring men and transported the party 
to another state. He was convicted under the White Slave Traffic Act on the 
testimony of three women and two men, all members of the party. (36 Star. 
AT L. 825; 1916 Comp. Srar., §§ 8812-8819.) The trial judge refused charges 
as to accomplices’ testimony. Held, that a new trial be granted. Freed v. 
United States, 266 Fed. 1012 (D. C.). 

The unsatisfactory character of accomplice testimony has long been recog- 
nized. See 1 HALE, PLEAS OF THE CROWN, 305; Rex v. Rudd, 1 Cowp. 331, 336. 
And judges early began to discourage convictions on the uncorroborated testi- 
mony of accomplices. Rex v. Smith, 1 Leach, 4 ed., 479. This general prin- 
ciple of practice became a rule of law in many states by a statute requiring 
corroboration. See 3 WIGMORE, EviENCE, § 2056. In these states a refusal 
so to charge the jury is of course error. State v. Odell, 8 Ore. 31. But in the 
absence of a statute, as in the principal case, such a charge rests in the discre- 
tion of the trial judge. Commonwealth v. Wilson, 152 Mass. 12, 25 N. E. 16. 
See Caminetti v. United States, 242 U. S. 470, 495. Contra, Ray v. State, 1 G. 
Greene (Ia.), 316. So a refusal of the charge, even as to the men, who were 
clearly accomplices, was not error. Cheatham v. State, 67 Miss. 335, 7 So. 204. 
See State v. Haney, 2 Dev. & Bat. (N. C.) 390, 397. But even if such a refusal 
were error, it should not have.been held prejudicial in this case. The men’s 
testimony was adequately corroborated by that of the women. And the 
women’s testimony required no corroboration, because they were not ac- 
complices. Diggs v. United States, 220 Fed. 545; Hays v. United States, 231 
Fed. 106. A member of that class which a statute is designed to protect is no 
party to the offense though actively concerned in the violation of the statute. 
Queen v. Tyrrell, [1894] 1 Q. B. 710. See United States v. Holte, 236 U. S. 
140, 145, 147; 24 Harv. L. Rev. 61. This technical principle has been ex- 
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tended to evade the other technicalities of self-incrimination and corroboration. 
See Commonwealth v. Willard, 22 Pick. (Mass.) 476; Trinkle v. State, 59 Tex. 
Crim. 257, 127 S. W. 1060. It should not be disregarded for the sake of giving 
an obviously guilty defendant a new trial. 





BOOK REVIEWS 


SHIPPERS AND ‘CARRIERS OF INTERSTATE AND INTRASTATE FREIGHT. By 
Edgar Watkins, LL.B., of the Atlanta Bar. Atlanta, Ga.: The Harrison 
Company. 1920. 2 vols. pp. 1778. 


These two handy, well-printed volumes present in convenient form and 
from the practical point of view the law of interstate shipping. They include 
a brief résumé of the case law of this particular phase of interstate commerce, 
together with a helpful discussion of the procedure before the Interstate 
Commerce Commission and that applicable in enforcing its orders and findings 
before the courts; an annotation of the acts regulating interstate commerce as 
amended by the Transportation Act of 1920; copies of various other federal 
statutes in so far as they affect interstate carriage of goods; and the conference 
rulings of the Interstate Commerce Commission. 

A great deal of this material can be obtained at nominal expense from the 
government printing office, or from the commission, but there is value in its 
collection and correlation by an experienced practitioner in this field for the 
use of those traffic officials, railway counsel, and practicing lawyers who must 
have quickly available a survey of the whole subject. 

The annotations to the acts regulating commerce cover a deal of space, 
being spread in the same print as the text over page after page, and appear 
to be simply copies of a busy lawyer’s memoranda of citations, each introduced 
by a word or two of purported explanation, apparently without effort at gener- 
alization under common note headings. 

The anti-trust acts are set forth, discussed, and annotated in a chapter en- 
titled, “Trust and other Combinations in Restraint of Trade.” The other 
federal statutes relating to interstate commerce seem to have been carefully 
selected and embodied, in whole or in part, in the form of appendices, includ- 
ing the Federal Control Act, Adamson Eight-Hour Law, Federal Trade Com- 
mission Act, United States Shipping Board Act, National Motor Vehicle 
Theft Act, and the National Prohibition Act. Unfortunately the citations of 
these acts in the United States Statutes at Large are not given. 

The résumé of the case law of the subject is especially valuable in that it 
covers the Interstate Commerce Commission’s decisions as well as those of 
the federal and, in a limited way, the state courts. Although the review of 
the cases seems exhaustive (the table of cases covers one hundred and seven- 
teen pages) one, even in a hasty reading, notes the omission of an important 
decision here and: there; for example, the case of Arthur v. Texas and Pacific 
Railway, 204 U. S. 505 ’(1907) relating to “Accessorial Services,” and, under 
the discussion of the Federal Employers Liability Act, Southern Pacific Railway 
v. Jensen, 244 U. S. 205 (1917) defining the limits of said act and the meaning 
of the expression therein ‘Engaged in interstate commerce.” 

There is a good table of contents setting forth the subject matter of the 
eleven chapters in the words of the section headings, and a detailed general 
index. 

The title of the work is somewhat misleading for, as the author states in his 
preface, the law relating to intrastate freight is discussed only as it bears, 
directly or indirectly, upon the principal subject, — interstate transportation 
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of goods. This is further exemplified by the designation of the chapter pur- 
porting to deal particularly with intrastate carriage: “State Regulation of 
Carriers Engaged in Interstate Commerce.” Of course, the laws and regu- 
lations governing the two types of commerce overlap, perhaps more exten- 
sively than is generally appreciated; but even so, the codrdination of intrastate 
freight with interstate freight in the title seems hardly justified by the content. 

The author has occasionally written on his subject in the law periodicals, 
from which we may judge that he possesses a measure of legal perspective. 
For instance, he observes that a procedural point which he suggested to the 
commission had been adopted by it, and also points out that certain principles 
which he had unsuccessfully presented to his state court later prevailed in 
other cases in the Supreme Court of the United States. At intervals a para- 
graph of his text appears as written in previous editions followed by a new 
paragraph citing and quoting ‘ater decisions settling the law in accord with 
his view as expressed therein. These instances, however, are chiefly confined 
to points upon which the decisions were in conflict, the work as a whole con- 
taining no broad, general critique. It undertakes briefly to state the law as it 
is, or at most probably will be; not what it should be. 

A vein of provincialism threads the book in an overaccentuation of the 
cases and opinions of the author’s own Supreme Court of Georgia. Since of 
necessity there can be comparatively few references to state decisions upon a 
subject so peculiarly federal, it seems unfortunate that one jurisdiction, and 
that not one of the great commercial states, should be so emphasized. 

This trait has produced, however, one very interesting although probably 
wholly uncontemplated effect. In justification of governmental regulation of 
common carriers the author quotes from an opinion wherein the Georgia 
Supreme Court cites the Babylonian Code of Hammurabi as providing over 
two thousand years before Christ for government control of carriers and rates 
for public service. Again, in a later passage the author himself refers to this 
ancient authority, and adds “the same principle appears in the common law.” 
This well-nigh unconscious flash of comparative historical jurisprudence seems 
strangely out of place in a practical handbook for shippers and carriers of in- 
terstate freight, yet it touches upon a fundamental juristic truth. Does it not 
carry to the thinking lawyer the message that the law has ever been ultimately 
as it is to-day, a product of the living actualities of the time and place, and as 
those fact situations tend to recur in successive civilizations, though thousands 
of years apart, so may there be a repetition of the jural postulates, springing 
independently from the similar de facto needs of the respective eras? In this 
connection it is of interest to note the Roman maxim — “ex facto oritur lex.” 

The author treats with as little realization of the significance of his subject 
matter the principal common-law standards relating to common carriers, such 
as the obligations to render reasonable service, to charge reasonable rates, etc., 
although in general quite successfully by way of introductory paragraphs at 
the beginning of the chapters as the starting point for the discussion. There 
is no indication that he appreciates that these are legal standards of con- 
duct, and that the general standard of reasonableness under the circumstances 
was the characteristic means by which the common law made itself readily 
adjustable to an ever-changing de facto situation. 

This edition comes at a time of peculiar need in the field of interstate com- 
merce, and is especially valuable, for the author has carefully reédited his 
work with a view to the comprehensive Transportation Act of February 28, 
1920. The book is well adapted to serve the end intended, that of providing a 
ready reference to the law as it is upon the more common problems arising in 
relation to the shipping of interstate freight. 

GrEorGE J. THOMPSON. 
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THE PRINCIPLES OF Equity. By A. M. Wilshere. London: Sweet and Max- 
well, Ltd. 1920. pp. xxvii, 584. 


To writers of legal treatises the field of Equity has been an inviting one. Of 
the larger works the fourteenth American and third English editions of Story’s 
treatise and the fourth edition of Pomeroy’s treatise have recently appeared. 
There have been three editions of Strahan and Kendrick’s Digest of Equity, 
somewhat similar in its scope and purpose to the book under review. A few 
months ago Clark’s Equity appeared. And of course there are numberless 
treatises on separate heads of equity jurisdiction, particularly Trusts, Mort- 
gages and Partnership. 

The author, writing as he says primarily for students, has devoted five hun- 
dred pages of his text (summarized in a convenient epitome of seventy-four 
pages) to a general survey of equity jurisdiction, including the subjects of 
Trusts; Conversion, Election, Performance and Satisfaction; Mortgages; 
Separate Property of Married Women; Infants and Persons of Unsound Mind; 
Partnership; Assignments of Choses in Action, Subrogation and Contribution; 
Misrepresentation and Fraud; Mistake; Partition; Specific Performance; In- 
junctions; Receivers and Equitable Execution; Accounts; and Administration 
of Assets. To treat all these subjects thoroughly in five hundred pages is of 
course an impossible task. The author does however lay down with accuracy 
and precision the fundamental underlying principles and cites the leading 
English cases. He labors. under the disadvantages which result from his con- 
fining himself to the law of England; he shows little disposition to inquire into 
the validity of the principles developed in the English decisions. For this 
reason Professor Clark’s book, in spite of some inaccuracies contained in it, is, 
it is believed, a more useful tool to place in a student’s hands. 

A. W. S. 





COMMENTARIES ON EQUITY JURISPRUDENCE. By Hon. Justice Storey, LL.D. 
Third English Edition. By A. E. Randall. London: Sweet and Maxwell, 
Ltd. 1920. pp. xxxvii, 673. 


American lawyers in general and those interested in the Harvard Law School 
in particular may well take pride in the fact that almost a century after the 
first edition of Mr. Storey’s great work it retains such value that a third 
English edition should be published. The law has advanced since Mr. Storey 
wrote his Commentaries on Equity Jurisprudence. It was to be expected that 
a 1920 edition would differ from the original work. So we may take all the 
more pride in the fact that only two chapters of the original work have been 
omitted and it has only been necessary to subdivide one chapter into two. 
The changes for the most part have been minor ones, and the excellent his- 
torical discussions and broad principles of the early work remain practically 
unchanged. 

The present edition is preéminently one for the practitioner who wants to 
know what the law is rather than for the student or theorist who tries to de- 
termine what the law should be. It is frankly an English book for the use of 
the English lawyer. No American citations have been retained and passages 
where Mr. Storey spoke of points of difference between English and American 
law have been deleted. Where a decision or statute law has settled what 
was formerly a debatable point, or has altered the powers of the Chancery 
Court, the original discussion is omitted and the effect of the decision or of 
the statute is substituted. By such changes and by the elimination of many 
long footnotes, the book has been materially shortened, probably without 
seriously impairing its usefulness to the English practitioner; but the book can 
hardly be said to retain all the value of the original work as a discussion of the 
basic principles of Equity Jurisprudence. 
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The editor deserves much praise for having avoided the tendency of modern 
textbooks to become mere digests. To be sure, little of the author’s own 
reasoning has been added, but on the other hand the reader is not given a 
‘ multitude of specific cases which have little, if any, bearing on the general 

principles involved. 

While this edition must be of great assistance to the English bar the literary 
form is open to severe criticism. Many English citations as well as all American 
citations have been omitted, often leaving a proposition unsupported by the 
evidence which the author evidently considered necessary. More serious, 
however, is the fact that there is nothing in the book to indicate deletions, 
insertions, or other changes from the last edition which Mr. Storey worked on, 
namely the fourth American edition. It would seem that this would ‘seriously 
impair the value of any citations from the book since it is only by comparison 
with an earlier edition, very likely difficult to obtain in England, that a lawyer 
or a judge could tell what statements were those of the author and what state- 
ments are to be ascribed to the editor. If Mr. Randall had written a book 
under his own name and had acknowledged his indebtedness to Mr. Storey’s 
book this criticism would not apply. But it is submitted that if a writer uses 
the name of a great jurist he should be very careful that the reader may know 
the sponsor for any given statement without referring to an earlier volume. 
Of course no one would expect the editor of a 1920 edition to subscribe to 
' every statement made by the author, but it is submitted that a member of 
the bar who, by undertaking a new edition of Mr. Storey’s work, admits some 
measure of gratitude and admiration for the author, should express his dissent 
in terms more respectful than those of section 1212. 

CAMPBELL Bosson. 





HANDBOOK OF ADMIRALTY LAw. By Robert M. Hughes. Second Edition. 
St. Paul: West Publishing Company. 1920. pp. xviii, 572. 


The law of Admiralty is a subject so foreign to many of our common-law 
conceptions, and yet involves cases often of such large importance that the 
noteworthy lack of adequate American treatises on the subject seems partic- 
ularly unfortunate. Those interested in admiralty law must therefore note 
with especial satisfaction the appearance of a second edition of what is generally 
acknowledged as the best American textbook covering the general field of 
admiralty law. 

The second edition maintains the same paragraphing as the first, and follows 
closely the original text, such additions being inserted as have been necessitated 
by the developments of the law since the first edition appeared. Several such 
changes have caused considerable alteration of the former text, particularly 
in regard to the law concerning the creation of maritime liens through the 
furnishing of supplies and repairs to domestic vessels (§§ 45-52), rights of 
action on the part of the crew against the vessel owner (§ ror), and the right 
of action arising from death injuries upon the sea (§ 114). The new text in- 
corporates the provisions of the important Act of June 23, 1910 (pp. 99-101) 
which sweeps away much of the law under the General Smith decision, the 
Salvage Act of 1912 (pp. 137, 425), pertinent provisions of the Seamen’s Act 
of 1915 (p. 207), and the important death statute of March 30, 1920 (p. 240). 
Reference is also made to the Workmen’s Compensation Act of October 6, 
1917 (p. 209), since declared unconstitutional, and to the English Maritime 
Conventions Act of ror (p. 318). Unfortunately the book went to press too 
early to include the recent Merchant Marine Act of June 5, 1920, which ‘in 
several particulars substantially alters the law of admiralty. 


1 4 Wheat. (U. S.) 438, 4 L. Ed. 609 (1819). This Act of 1910 has since been sup- 
planted by the Act of June 5, 1920, section 30, subsects.. P-T, X. 
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Many new cases are added, decided since the appearance of the first edition, 
some of them of large importance as enunciating hitherto unsuspected doc- 
trines of admiralty law, such as Southern Pacific Co. v. Jensen,? Chelentis v. 
Luckenbach S. S. Co.,3 Union Fish Co. v. Erickson,! and (briefly mentioned in a 
footnote, p. 209) the recent important case of Knickerbocker Ice Co. v. Stewart.® 

The Appendix contains in addition to what appeared in the first edition, 
the text of the Salvage Act of 1912, the Stand-By Act of 1890, the Handwriting 
Act of 1913, and the Act of March 9, 1920, authorizing certain admiralty suits 
against the United States. F. B. S. 


An ELEMENTARY COMMENTARY ON ENGLISH Law. (Designed for use in 
schools.) By His Honour Judge Ruegg, K. C., (County Court Judge of 
North Staffordshire and Joint-Judge of Birmingham). London: George 
Allen and Unwin, Ltd. 1920. pp. 194. 


It is a happy event when the broad principles of an intricate and highly 
specialized subject are set down in plain language and straightforward style 
by one who, through attaining eminence in his profession, is competent 
to perform this task. In the sphere of law it may well be considered a public 
service to place a simple outline of its rules in the hands of the general reader 
or of children in schools, for whom primarily this book was written. The ex- 
periment of teaching law to children is one that is largely untried, but there is 
no reason why it should fail. It is not claimed that children could be made into 
lawyers, but neither is it to-day suggested that by studying physics or hygiene 
does a child become an engineer or competent to practice medicine. A knowl- 
edge of the legal system of one’s country is necessary to every well-informed 
person. 

The book will be found of service in giving a general idea of what law is, and 
might well be perused by those proposing to begin legal study; they may be 
helped in deciding whether they have aptitude which justifies their proceeding. 
The book deals at first with the nature of English Law and the Courts, their 
personnel and practice; the other contents include most of the larger divisions 
of law — Real and Personal Property, Wills and Intestacy, Contracts, Nego- 
tiable Instruments, Marriage and the Law of Persons, the Law of Master and 
Servant, Torts, Crime, and elementary Procedure and Evidence. 

The first part of the book describing the component parts of English Law 
and the Courts is admirably clear and concise. The same is true of the chap- 
ters on real property, though the author’s misgivings as to whether the topics 
discussed — such as Lease and Release before and after the Statute of Uses — 
may not be above the understanding of the normal school child, must be 
shared. Chapter VII dealing with former and present methods of land con- 
veyance could be abbreviated into a simple statement that, since 1845, free- 
hold land is conveyed by deed. More space might instead have been given to 
the treatment of contracts. Of the branches of law that are scarcely mentioned, 
Trusts and Bankruptcy would seem to merit brief treatment. A simple ex- 
planation of the way in which legal proceedings are begun would have been a 
valuable addition to the book. The place of case law in a modern system is not 
made clear; as it is, the impression is given that the law is a series of definite 
all-embracing rules. 

The book is of necessity full of misleading generalizations. However, for the 
purpose for which it was written it is sufficiently accurate and has the merits of 
brevity and lucidity; as a new venture it deserves only commendation. 


2 244 U.S. 205; 37 Sup. Ct. 524; 61 L. Ed. 1086; L. R. A. 1918 C, 451. 
3 247 U.S. 572; 38 Sup. Ct. sor; 62 L. Ed. 1171. 

4 248 U. S. 308; 39 Sup. Ct. 112; 63 L. Ed. 261. 

5 252 U. S. — ; 40 Sup. Ct. 438; 64 L. Ed. —. 








